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Introduction

As independent, state-funded bodies with broad, internationally-endorsed mandates to
protect and promote human rights, National Human Rights Institutions (NHRIs) serve as a vital
bridge between the government and civil society, and play a distinct role in ensuring the effective
implementation of international human rights standards at the national level. However, in
Southeast Asia, NHRIs find themselves established in transitional or repressive regimes, posing
unique obstacles to the promulgation of their mandate. The capacity to investigate human rights
violations, to conduct national inquiries or public hearings and to secure remedies for human
rights victims of NHRIs in the region of Southeast Asia are often not satisfactory.

To address the potentials, challenges and opportunities of NHRIs in the Southeast Asia Region,
Asia Centre in collaboration with ASEAN-China International Studies Program, the Lutheran
World Federation and with the support from the Taiwan Foundation for Democracy convened the
Centre’s 2nd International Conference on “National Human Rights Institutions in Southeast Asia:
Challenges of Protection”. It was held at the Centre’s premises in Bangkok, Thailand on 13 and
14 July 2017.

Over the course of two days and nine panels, the conference assembled over 29 presenters and 44
participants from across the ASEAN, New Zealand, Nepal, India, the U.S. and the U.K. Two of
the six Southeast Asian NHRIs—the Myanmar National Human Rights Commission (MNHRC)
and Indonesia National Commission on Human Rights (Komnas HAM)—were in attendance
along with a representative from the New Zealand National Human Rights Commission.

The papers in this conference proceedings examine NHRIs in Southeast Asia and beyond and
their capacity to protect and promote human rights in the Southeast Asia region. Through the
assessment of NHRI’s principle and mandate, regional system and network, its interaction with
civil society and its effectiveness. All papers in this conference proceeding have been reviewed
and administered by the editors. The authors are responsible for the accuracy of facts, quotation,
data, statements and the quality of the English language in their work. The papers are organised in
the way it appeared in the conference program.

This conference was followed up by Asia Centre’s publication: “National Human Rights
Institutions in Southeast Asia: Selected Case Studies” published in 2020. An assessment of a
nascent regional human rights architecture that is facing significant challenges in protecting
human rights. For more information on this publication click the link here.


https://asiacentre.org/national-human-rights-institutions-in-southeast-asia/
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National Human Rights Institutions: From idea to implementation

Micheal J V White

New Zealand Human Rights Commission

Abstract

National human rights institutions (NHRIs) are one of the most important institutional
developments of recent years. NHRIs can play a key role in promoting and protecting human
rights. They are able to do so by the unique position they occupy between government, civil
society and nongovernmental organisations. Their codification in the Paris Principles and
endorsement by the United Nations General Assembly in 1993 has changed the human rights
landscape globally. The Paris Principles constitute a concrete template for NHRI design, with
guidelines covering their independence, jurisdiction, mandate and composition. These Principles
have had the positive impact of introducing and even strengthening NHRIs. NHRIs can now be
found in a wide range of political regimes -from Bahrain to Colombia, to Ireland. Their numbers
have soured from 21 in 1991 to approximately 120 active NHRIs in 2015. NHRIs are now a
mainstay of multi-level human rights governance. The challenge remains, however, to ensure that
these institutions are effective in improving human rights practices. This paper explores the
history and development of NHRIs and examines the role of the Paris Principles. It considers the
effectiveness of these institutions as mechanisms of human rights protection and explores the
institutional and environmental features that are required for NHRIs to work effectively.

Introduction

National Human Rights Institutions (NHRIs) play an increasingly pivotal role in international and
national human rights systems. Put simply NHRIs are national bodies tasked with promoting and
protecting human rights. The International Coordinating Committee of National Institutions for
the Promotion and Protection of Human Rights! Subcommittee on Accreditation has stated
(2013:46):

[They are] established by States for the specific purpose of advancing and
defending human rights at a national level, and are acknowledged to be one of
the most important means by which States bridge the implementation gap
between their international human rights obligations and actual enjoyment of
human rights on the ground.

NHRIs are one of the most important institutional developments of recent years. NHRIs can play
a key role in promoting and protecting human rights. They are able to do so by the unique position

1 Now the “Global Alliance of National Human Rights Institutions”.



they occupy between government, civil society and non-governmental organisations. Their
codification in the Paris Principles and endorsement by the United Nations General Assembly in
1993 has changed the human rights landscape globally. The Paris Principles constitute a concrete
template for NHRI design, with guidelines covering their independence, jurisdiction, mandate and
composition. These Principles have had the positive impact of introducing and even strengthening
NHRIs. NHRIs can now be found in a wide range of political regimes - from Bahrain to
Colombia, to Ireland. Their numbers have soured from a handful in 1991 to approximately 120
active NHRIs in 2015. NHRIs are now a mainstay of multi-level human rights governance.

The Asia Pacific Forum of National Human Rights Institutions has stated that “[s]trong and
effective NHRIs help bridge the ‘protection gap’ between the rights of individuals and the
responsibilities of the State by:

® Monitoring the human rights situation in the country and the actions of the State

e Providing advice to the State so that it can meet its international and domestic human
rights commitments

® Receiving, investigating and resolving complaints of human rights violations

e Undertaking human rights education programs for all sections of the community

e Engaging with the international human rights community to raise pressing issues and
advocate for recommendations that can be made to the State.”

While this may be the case, many challenges remain to ensure that these institutions are strong
and effective, and have an ongoing positive impact on human rights practices.

This chapter explores the history and development of NHRIs and examines the role of the Paris
Principles. It then considers the institutional and environmental features that are required for
NHRIs to work effectively.

1. A BRIEF HISTORY

Modern human rights have their genesis in World War II and the articulation of Roosevelt’s four
freedoms in the 1941 Atlantic Charter (Roosevelt, 1941). The Atlantic Charter was an affirmation
of “certain common principles in the national policies of their respective countries on which they
based their hopes for a better future for the world.” (Ibid) It emphasised freedoms for all the men
in all the lands. Nelson Mandela has noted that while one of the purposes of the 1941 Charter was
clearly to mobilize support for the Allies among non-aligned countries and colonies, it had a much
wider impact, reaffirming faith in the dignity of each human being and propagating a host of
democratic principles (1994: 83-84).

The following year in 1942, the Declaration of the United Nations was adopted by 25 countries
declaring a commitment to the principles of the Atlantic Charter (United Nations, 1942). The
preamble of the Declaration states (Ibid):

that complete victory over their enemies is essential to defend life, liberty,
independence and religious freedom, and to preserve human rights and justice
in their own lands as well as in other lands, and that they are now engaged in a

2 http://www.asiapacificforum.net/support/what-are-nhris/
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common struggle against savage and brutal forces seeking to subjugate the
world.

The 1942 Declaration of the United Nations formed the basis for the United Nations Charter, the
Universal Declaration of Human Rights and all subsequent international human rights covenants
and conventions. The international human rights framework that emerged is premised on the
centrality of the role of States and their Governments in protecting human rights. In line with this
emphasis, the importance of establishing independent national machinery explicitly devoted to the
enforcement and improvement of human rights became rapidly apparent. Human rights involve
the relationship between individuals and the State. Accordingly, the practical task of protecting
human rights is a national one. The emergence of democratic rule in many countries post World
War II highlighted the importance of democratic institutions in safeguarding the legal foundations
upon which human rights are based. It became rapidly apparent that the effective enjoyment of
human rights calls for the establishment of national infrastructures.

The importance of national institutions was first considered by the Economic and Social Council
(ECOSOC) in 1946 where member States were invited to consider establishing information
groups or local human rights committees (1946). Although there was some diplomatic debates and
occasional resolutions that acknowledged the importance of national institutions (ECOSOC,
1960), it wasn’t until some 30 years later that progress was made to strengthen such institutions.
In 1978, the Commission on Human Rights — the predecessor of the United Nations Human
Rights Council - organised a seminar which resulted in draft guidelines for the structure and
functioning of national institutions. The United Nations General Assembly subsequently endorsed
these guidelines (1978: 1).3 The guidelines suggested that national institutions should:

a) “Act as a source of human rights information for the Government and people of the
country

b) Assist in educating public opinion and promoting awareness and respect for human rights

¢) Consider, deliberate upon, and make recommendations regarding any particular state of
affairs that may exist nationally and the Government may wish to refer to them

d) Advise on any questions regarding human rights matters referred to them by the
Government

e) Study and keep under review the status of legislation, judicial decisions and administrative
arrangements for the promotions of human rights, and to prepare and submit reports on
these matters to the appropriate authorities

f) Perform any other function which the Government may wish to assign to them in
connection with the duties of that State under those international agreements in the field of
human rights to which it is a party” (OHCHR, 1993: 3)

The Office of the High Commissioner for Human Rights notes in relation to structure that the
guidelines recommended that national institutions should:

3 The General Assembly also requested that the Secretary-General submit a detailed report on NHRIs



a) “Be so designed as to reflect the composition, wide cross-sections of the nation, thereby
bringing all parts of that population into the decision-making process in regard to human
rights

b) Function regularly, and that immediate access to them should be available to any member
of the public or any public authority

c) In appropriate cases, have local or regional advisory organs to assist them in discharging
their functions.” (Ibid: 4)

While this was a significant step forward, it should be noted that the guidelines referred to
national institutions in a general way which included government agencies and public
organisations concerned with human rights. The idea of independence was still in its infancy.

The first NHRIs had emerged during the late 1970s and early 1980s. However, up until 1991 there
had been little interaction or collaboration between the small number.4 In September that year, the
first International Workshop on National Institutions for the Promotion and Protection of Human
Rights took place in Paris. At this workshop, the Principles relating to the status of national
institutions (“the Paris Principles”) were developed. The Paris Principles provide a benchmark - a
set of minimum requirements - for NHRIs.

While the impetus for the creation of NHRIs was continuing to grow, perhaps the watershed
moment was the 1993 World Conference on Human Rights in Vienna. At the Conference NHRIs
compliant with the Paris Principles were, for the first time, formally recognised as important
actors in the promotion and protection of human rights. Their establishment and strengthening
was formally encouraged (1993: 36). That same year the Paris Principles were adopted by the
United Nations General Assembly by resolution 48/134 of 20 December.

Since then, the establishment and strengthening of NHRIs in compliance with the Paris Principles
have been central concerns of the United Nations and other international actors. The Human
Rights Council has regularly passed resolutions relating to NHRIS, and Treaty Monitoring Bodies
often include recommendations for establishing or strengthening NHRIs in their Concluding
Observations.

The Paris Principles are the basis for engaging in the international human rights system. NHRIs,
through their Global Alliance, undertake a peer review of new NHRIs and periodic reviews of
existing NHRIs to assess their compliance with the Paris Principles. Those found to be fully
compliant (‘A’ status NHRIs) have strong rights of participation in international human rights
forums, including the Human Rights Council, with the Special Procedures and the Universal
Periodic Review, and the Treaty Monitoring Bodies.

2. CREATING MINIMUM STANDARDS

41t is unclear exactly how many institutions existed prior to 1990. This is because it is difficult to be certain about the
type and number of institutions in Africa at the time. For all other regions there were only 8:

- 3in Asia — Pacific (New Zealand, Australia and the Philippines)

- 3 in the Americas (Canada, Mexico and Guatemala)

- 2 in Europe (France and Denmark)
In Africa there were 3 institutions which could possibly be added to the tally taking the total to 11 (Benin, Togo and
Morocco).



The Paris Principles detail minimum standards of independence from Government (through
establishment via constitutional or legislative text, financial autonomy, appointment processes)
and pluralism - both in the composition of the NHRI and the appointment of its members. The
Principles further require that a NHRI should be given as broad a mandate as possible.

3.1 Independence

The appreciation of the importance of independence has developed overtime. Today independence
is considered the cornerstone of an NHRI. It is one of the elements which enables them to
navigate the unique position they occupy, between government, and civil society and
nongovernmental organisations (“NGOs”).

There are broadly four levels of independence; independence of the institution, independence of
its office holders, operational independence and financial independence or autonomy. In order to
protect the independence of the institution the Paris Principles require that a national institution
have its mandate “clearly set forth in a constitutional or legislative text” (United Nations General
Assembly, 1993). By creating and setting out the powers and mandates of a NHRI constitutionally
or legislatively, the NHRI is given a degree of formal independence and is less vulnerable to
influence or interference than if established by an executive order. Best practice is considered to
be imbedding the establishment of an NHRI is constitutional provisions rather than ordinary
legislation. However, this may not always be possible depending on a particular State’s
constitutional framework. One example of an NHRI being established by constitutional provisions
in the Asia Pacific region is Timor-Leste’s Office of the Provedor for Human Rights and Justice.
The Provedor’s office is established under section 27 of the Constitution, which provides:

...the Ombudsman shall be an independent organ in charge to examine and
seek to settle citizens’ complaints against public bodies, certify the conformity
of the acts with the law, prevent and initiate the whole process to remedy
injustice ... [t]he activity the Ombudsman shall be independent from any means
of grace and legal remedies as laid down in the Constitution and the law.

The Office of the Provedor’s independence is further reinforced by Law No.7/2004 setting up the
office. Article 5 provides that “the Office shall operate as an independent statutory body and shall
not be subject to the direction, control or influence of any person or authority.”

By contrast, in the case of the New Zealand human rights Commission, it is established as an
“independent Crown entity” pursuant to the Crown entities Act 2004, an ordinary piece of
legislation.

In addition to structural independence the Paris Principles acknowledge the very real need to
maintain the independence of office holders if an NHRI is going to be effective in discharging its
mandate. This is primarily achieved in two main ways:

a) Ensuring a stable mandate for office holders; and
b) Ensuring a transparent process of appointment and dismissal.



Looking across the region, independence of office holders is generally enhanced by making full-
time appointments with a duration of at least 3 years. In some States, civil society are involved in
the appointment process. This can further enhance independence. It also helps address the Paris
Principles requirement of Pluralism. The Human Rights Commission of Thailand is one such
example, requiring a Selection Committee comprising a diverse range of members, including;
judges; academics; the Chairman of the Law Council; and representatives from private human
rights organisations. In addition to the mandate and process of appointment, the appointees
themselves are important to a body’s independence. The Commonwealth Secretariat has noted
(2001: 29):

Whatever the appointment process, the crucial requirement for appointees is
that they are demonstrably politically neutral and persons of high integrity and
standing. Without these characteristics, the office is unlikely to gain the
confidence of the public.

Operational independence requires an NHRI to be able to appoint its own staff and manage its
resources and work programme free of government interference. One indicator of operational
independence is the ability of a NHRI to undertake investigations. Such powers can include the
ability to require production of documents, witnesses etc. For example, Part 5 of the New Zealand
Human Rights Act 1993 enables a Human Rights Commissioner to apply to the Courts for an
order requiring the production of documents or requiring a person to give evidence in an inquiry.
It should be noted that it is unusual for such powers to be used. Former Australian Human Rights
Commissioner, Chris Sidoti, explains the reason for this as follows (Spencer, 2002):

If there were no powers, those with information essential to the effective
functioning of a national human rights institution could withhold the
information without fear of the consequences. The institution would be stymied
in its work, unable to obtain the information it requires and so unable to form
any conclusions about the matter under investigation. But, where the powers
exist, those with information have no incentive to withhold it and will almost
always provide it without any compulsion — because they know that they can be
compelled if they refuse to tender it voluntarily.

Finally, an NHRI must have full financial autonomy —their budget should not be subject to
interference by the executive or any other branch of government. NHRIs should be able to
determine their strategic priorities and activities, and have sufficient resources to carry out its
functions effectively. Full financial and administrative autonomy can be difficult to achieve and
maintain.

3.2 Pluralism

Pluralism is a recognition that there are many different groups active in a State, and NHRIs need
to accommodate and recognise these differences — including languages, cultures, religion etc. The
importance of this diversity is expressly recognised in the Paris Principles which requires both
members and staff of an NHRI to be drawn from a broad cross-section of society, ensuring
multiplicity of opinion (United Nations General Assembly, 1993).
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In societies divided among ethnic, political, and/or religious grounds, the criterion of pluralist
representation becomes even more significant. Without diversity, there is a danger that the NHRI
and its work will not be viewed with public confidence, therefore damaging its credibility and
legitimacy.

3.3 Structure

The Paris Principles do not prescribe a particular structure or framework. The 1993 Vienna
Declaration on Human Rights states that "it is the right of each State to choose the framework
which is best suited to its particular needs at the national level" (United Nations World Conference
on Human Rights, 1993: 36). NHRIs can take many forms. The International Coordinating
Committee of National Institutions for the Promotion and Protection of Human Rights
Subcommittee on Accreditation has identified the following structural models (2013:47):

Commissions

Ombudsman institutes

Hybrid institutions

Consultative and advisory bodies
Research institutes

Civil rights protectors

Public defenders

Parliamentary advocates

Interestingly however, to date, NHRIs across the Asia Pacific region have, in the main, been cast
in a similar mould. Of the 24 National Institutions across the region 19 are Human Rights
Commissions.

nnnnnn
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Source: Asia Pacific Forum of National Human Rights Institutions
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34 Broad Mandate

The Paris Principles confirm that “a national institution shall be given as broad a mandate as
possible...” (United Nations General Assembly, 1993). While there is scope within the idea of “a
broad mandate” for creating bespoke institutions to align with specific environments and
frameworks, the Principles do set out a non-exhaustive list of functions that NHRIs should have
(Ibid):

® Monitor the implementation of human rights obligations of the State party and report
annually (at least);

e Report and make recommendations to the Government, either at the Government’s
request or on its own volition, on human rights matters, including on legislation and
administrative provisions, the violation of human rights, the overall human rights
situation in the country and initiatives to improve the human rights situation;

® Promote harmonization of national law and practice with international human rights
standards;

® Encourage ratification of human rights treaties;

¢ Contribute to reports that States parties are required to submit to the United Nations
treaty bodies on the implementation of human rights treaties;

e Cooperate with regional and United Nations human rights bodies as well as with human
rights bodies of other States;

® Assist in the formulation of human rights education programmes; and

® Raise public awareness about human rights and efforts to combat discrimination

When we look across the region the functions of NHRIs generally align with the functions set out
in the Paris Principles. Burdekin concluded in his assessment of NHRIs in the Asia Pacific region
that their functions cover a range of activities, such as (Burdekin, 2007).

(a) advising Government and Parliament on issues related to legislation or
administrative practices, or proposed legislation, or policies or programmes
within their jurisdiction,

(b) educating the public and members of the executive (police, prison officials,
the military) and the judiciary about human rights and disseminating

information about human rights;

(c) monitoring compliance by Government, government agencies and the
private sector on international human rights treaty obligations,

(d) promoting the ratification of human rights treaties and advising on the
development of new international human rights instruments;

12



(e) conmtributing to govermment reports to international Treaty Bodies and
following up and disseminating reports by the Treaty Bodies;

(f) co-operating with the United Nations, other NHRIs and national and
international NGOs;

(g) inspecting custodial facilities and places of detention;

(h) receiving and investigating complaints of human rights violations,
conciliating such complaints or providing other remedies,

(i) compelling the attendance of witnesses and production of documents where
necessary to conduct effective enquiries or investigations and taking evidence
on oath or affirmation; and

(j) conducting national enquiries into systemic violations of human rights.

3. BEING AN EFFECTIVE NATIONAL HUMAN RIGHTS INSTITUTION —
BEYOND THE PARIS PRINCIPLES?

The Paris Principles clearly create the platform for a NHRI to effectively operate. However, in
some circumstances complying fully with the formal criteria in the Paris Principles may not be
possible in the short to medium term. In these cases what makes an effective institution?

The International Council on Human Rights Policy report Performance & Legitimacy: National
human rights institutions noted that many NHRIs that formally respected the Paris Principles were
not particularly effective in guaranteeing human rights. Others - less numerous -failed to comply
with the Paris Principles but still achieved reasonable results (2004). This report does not suggest
that the Paris Principles are not vital to the successful operation of National Institutions. Rather,
these institutions have been effective in promoting and protecting human rights despite, not
because of their absence. It is, however, interesting to consider these other factors identified by
the Performance & Legitimacy report (Ibid):

Public legitimacy

National institutions win public or popular legitimacy when they are seen to stand
up for the right of the powerless against powerful interests and act fairly in
treating issues within their purview. An institutions legitimacy is also always
partly rooted in its formal or legal status.

Accessibility

National institutions should make known what they do, and how they can be contacted, to
the general public and non-governmental bodies. Their offices should be accessible.
Disadvantaged groups in society should be encouraged to use them.

13



4.

Consult and engage with civil society

Civil society organisations, in particular human rights NGOs and community based
groups, can be effective links between national institutions and individuals or groups who
are politically, socially or economically marginalised. Civil Societys involvement is
particularly important in the creation of NHRIs.’

Strategic focus

Programmes should focus on issues of immediate daily concern and be relevant to the
public and to public bodies.

Develop effective international links

NHRIs can become a key meeting point where national human rights enforcement
systems link with international and regional human rights bodies. NHRI networks can
provide support and guidance — they can assist strengthening independence and reinforce
public legitimacy.6

ESTABLISHING NHRIs IN THE ASIA PACIFIC REGION

Having considered what NHRIs are, where they come from and broadly what they do, it is useful
to close by coming full circle and consider why a State would want to establish an NHRI?

One proposition is that NHRIs are created largely to satisfy international audiences. They are a
relatively low-cost way of improving a State’s international reputation. The International Council
on Human Rights Policy has suggested there are essentially 3 reasons for the establishment of an
NHRI (Ibid):

1)
2)

3)

To facilitate transition from conflict (Democratization); South Africa, Philippines, Spain
etc;

To consolidate and improve human rights protections; Australia, Canada, New Zealand
etc; and

To respond to allegations of serious human rights abuses; Mexico, Togo, Nigeria.

In addition to these reasons, Renshaw, Byrnes and Durbach suggest three factors contributing “to
the national momentum towards the establishment of NHRIs in the Pacific” (2010):

1)

Recognition that rights are at present inadequately protected and that there is a need for
further measures to promote and protect human rights;

2) There is a need for ongoing dialogue on the subject of human rights and culture. NHRI

could play a role in shepherding this dialogue informed by international norms but situated
within the state and close to the people; and

9 “If you give birth to a human rights commission in a climate of ignorance and lack of understanding, potential
hostility and suspicion, this will prove to be problematic; people will not understand the role of such a commission.”

6 For example, the role of GANHRI and the APF
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3) Sovereignty remains a principal concern for nations of the Pacific. Regionalism is seen as
a supplement to national efforts.

I believe that these factors apply equally to the wider Asia-Pacific/Asia region.

At the time of writing 24 NHRIs had been established across the region in very different and
sometimes challenging environments. The effectiveness of these institutions is often perceived to
rest upon their independence. Even where established in accordance with the Paris principles the
problem remains of how to maintain the required independence of an institution which is
established by law and financed by national Government, and whose members are appointed — to
a greater or lesser degree — by those Governments. This is an ongoing challenge.

Another concern often raised in relation to NHRIs in the region is that they only have
recommendatory powers. While some NHRIs have “quasi-judicial” powers in relation to
obtaining evidence, they are not judicial bodies. Generally, they operate by way of
recommendations; proceed far less formally than courts; and frequently resolve complaints by
mediation or conciliation. Some NHRIs do have the power to make “orders”, “determinations” or
findings in some instances. However, enforcement of these can be more problematic.

6 CONCLUDING REMARKS

NHRIs sit at the crossroads between government and civil society. This is their point of difference
and what enables them to effectively monitor and advocate for improved human rights realisation.

As mentioned earlier, to do so effectively requires NHRIs to be autonomous from the State so that
they can investigate the State as well as other actors committing human rights abuses. They must
also be independent from NGOs and civil society. It is here where NHRIs often have to grapple
with the uncomfortable dilemma of how to be independent, while at the same time establishing
working relationships with both government and NGOs. The NHRI bears the responsibility to
ensure that they are not merely an extension of the government, but an independent oversight
agency willing to speak out against their appointers if necessary.

The independence of these institutions and thus their effectiveness can be fragile and must be
vigorously protected by the State, civil society and members and staff. For example, experience
shows that few NHRIs are financially and administratively independent of the government. This
creates ongoing tension with the need for NHRIs to maintain independence.

As more and more NHRIs are established throughout the region it is important to understand what
independence and legitimacy might look like in different country contexts. NHRIS must work
collaboratively -both bi laterally and through networks - to enhance the understanding of the need
for independence and to assist institutions strengthen their independence where there are gaps.
Creating the space for robust national institutions to operate will ultimately improve the protection
of rights across the region.

15
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Abstract

The United Nations human rights treaty body system consists of nine main Conventions
establishing ten treaty bodies (TB). National Human Rights Institutions (NHRIs) from all regions
are increasingly engaging with the TB system and building their capacities to ensure their most
effective participation and contributions to the system. All TBs open their work to NHRIs though
to varying degrees and with different statuses. Rules, working methods, and practices relating to
NHRI engagement, as well as experiences by both TBs and NHRIs, have developed across the
system. At the same time, a critical analysis of the TB system essentially focuses on the persistent
disjuncture between existing international human rights standards and their domestic application,
often referred to as the human rights “compliance gap”. Some within academic circles have
subjected the TBs to what may be generally referred to as the “ineffectiveness critique”, branding
the system as relatively weak, top-down and contextualized. Among others, the following two
elements are seen as the system’s inherent weaknesses: - The apparent ambiguity in standards; -
The lack of a strong or judicial-type enforcement mechanism Both elements are set within an
overarching legitimacy concern related to a transnational governance system which is based on
the existence of collective problems shared by States and the different political systems and
communities. By situating the Conventions within the most recent scholarship on human rights
treaty compliance, the paper will highlight the crucial impact that NHRIs have in bringing about
domestic human rights policy change following treaty ratification and the central role they need to
play throughout the TB processes if they are to do so. There has increasingly been considerable
discussion concerning the role of NHRIs within the TB system, both within the TBs and among
TBs and NHRIs, including the Global Alliance of National Human Rights Institutions (GANHRI).
It is our intention to make use of the resulting experiences and perspectives about TB— NHRI
engagement to further the discussion about the necessity of analysing the TB system in a critical
manner and to better appreciate the necessity of an iterative and mutually constructive relationship
between global human rights norms and their domestic application.

Introduction

A critical analysis of the UN Human Rights Treaties essentially focuses on the persistent
disjuncture between international human rights standards on the one hand, and practice in
domestic jurisdictions on the other, often referred to as the human rights “compliance gap”. A
recurrent trend both amongst academic and policy environments has been to subject UN
Human Rights Treaty Bodies (TBs) to what may be generally referred to as the
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“ineffectiveness critique” , conventionally branding the system as weak8, top-down and a-
contextualized. Amongst others, the following two elements are seen as the system’s inherent
weaknesses:

e The apparent ambiguity in standards;
e The lack of a strong or judicial-type enforcement mechanism.

By first of all reviewing aspects of such critical scholarship, the paper wishes to highlight that

recent impact studies do not sufficiently reflect on the role of domestic non-state actors in
bringing about human rights policy change following treaty ratification.® This paper wishes to
situate the engagement of National Human Rights Institutions (NHRIs) within such narrative,
framing the TB — NHRI interaction within the procedural structure of Human Rights
Experimentalism (HRE). It is through this relatively novel governance theory that the above-
mentioned criticisms are to be valued as necessary elements of a properly functioning system,
reliant on the iterative and mutually constitutive relationship between the global norm and local
contextualization. The analysis will above all focus on the ICCPR and ICESCR, two examples
of earlier UN human rights treaties whose provisions do not explicitly allow for stakeholder
involvement.!? If the HRE structure results applicable to such earlier treaties, one may assume
overall application throughout the TB system.

I. UN Human Rights Treaty Impact Assessments — the Fuel for Scepticism

It is nearly fifty years since the first UN human rights treaty entered into force.!! The amount of
TBs which the UN human rights system is endowed with has now grown to a total of ten, with
active discussions on expanding this number further. This growth of the TB system has on the
one hand increased worldwide human rights monitoring capacity, whilst on the other it has
caused the system’s overall complexity to bring about structural challenges to its effectiveness

78. Moyn, The Last Utopia (Harvard UP, 2012) and E. Posner, The Twilight of International Human Rights Law
(OUP, 2014).

8 0. A. Hathaway, Do Human Rights Treaties Make a Difference?. The Yale Law Journal 111 (2002), p. 2020; X. Dai,
The Compliance Gap and the Efficacy of International Human Rights Institutions, in T. Risse, S. C. Ropp and A.
Sikkink (eds.) The Persistent Power of Human Rights. From Commitment to Compliance, Cambridge University
Press (2013), p. 95.

9 Reliance on domestic actors is particularly crucial for international human rights, given the absence of an
international enforcement mechanism and weak institutions — Dai (2013), pp. 95-96.

10 The latest human rights treaties specifically mention stakeholder involvement, including NHRIs (CRPD, Art. 33
and OPCAT Art. 17).

11 The International Convention on the Elimination of All Forms of Racial Discrimination (ICERD) entered into force
on 4t January 1969.
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(risk of substantive overlap, contradiction, lack of coordination and a fragmentation of the
human rights protection system as a whole). To obviate these ensuing challenges, the UN has
taken a number of initiatives, the most recent of which (2014)!2 aims to streamline and
harmonize the work of the ten Geneva-based committees. Apart from structural challenges,
performance evaluations of UN human rights treaties have been offering a rather bleak picture.
Two different sets of assessments may be discerned, both of which use the act of formal treaty

commitment (ratification) as yardstick for evaluating domestic human rights implementation.

The first category of TB performance evaluations cover a selection of (if not all) TBs within
the same investigative effort. Taking six of the major human rights conventions, Emilie Hafner-
Burton and Kyoteru Tsuitsui find that ratification is significantly associated with an increase in
state repression.!3 Oona Hathaway discusses the apparent limits of treaties in reducing human
rights violations, highlighting that “the poor reporting record merely reflects the main weakness
of the treaty body regime — States lack incentives to police their compliance with Treaty Body
procedure (reporting) and Treaty Body recommendations”.!4 On the lack of incentives for
States to comply, Anne Bayefski also finds that “states may selectively provide requested
information, present information in a way that obscures the situation on the ground, or ignore
concerns or questions posed by the treaty body”.!> She also points to low TB awareness,
especially amongst those individuals and groups most affected by treaty violations as TB
processes are mainly conducted far from domestic scrutiny (media and NGOs). In his often-
cited study on human rights treaty impact, Eric Neumayer evinces that treaty ratification may
be associated with worse personal integrity rights, have negative impact on civil rights and may

even lead to an overall worsening of human rights in defined circumstances.!6

The second category relates to Treaty - specific impact studies, highlighting the necessary
specificity of each human rights treaty’s functioning. The ICCPR has been subject to the
highest amount of research on the impact of treaty ratification and we hereby offer just a
number of selected examples. By initially asking herself whether the ICCPR makes a difference
in human rights behavior, Linda Camp Keith finds no relationship between ICCPR ratification

12' GA Resolution 68/268, “Strengthening and Enhancing the Effective Functioning of the Human Rights Treaty Body
System”, 9th April 2014 (available at http://www.ohchr.org/Documents/HRBodies/TB/HRTD/A- RES-68-

268_E.pd).

13 E.M. Hafner Burton & K. Tsuitsui, Human Rights in a Globalizing World : The Paradox of Empty Promises,
American Journal of Sociology 110 (2005), pp. 1373 — 1411.

140.A. Hathaway, Do Human Rights Treaties Make a Difference?, Yale Law Journal 111 (2002), p. 1935.
15 A F. Bayefski, The Future of UN Treaty Monitoring, Cambridge University Press (2001)

16 Specifically within autocracies with no civil society, E. Neumayer, Do International Human Rights Treaties
Improve Respect for Human Rights, Journal of Conflicr Resolution (2005).
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and human rights practices.!? Yonatan Lupu finds no significant impact — negative or positive —
of CCPR ratification on physical integrity rights guarantees.!8 Wade Cole’s investigation leads
to similar findings, as no significant aggregate between ICCPR ratification and physical
integrity or empowerment rights was identified.!® A negative relationship between ratification
and rights performance was found by Heather Smith — Cannoy, whose analysis associates
ratification with worse human rights performance over time.20 Similarly, Daniel Hill finds that
ICCPR nratification is associated with a small but significant decrease in physical integrity
protections.2!

The above review suggests that whether analysis is generalized or specialized, treaty
ratification alone — without the assistance of downstream domestic effects — yields little if any
noticeable improvement in human rights guarantees. In other words, treaty ratification does not
directly constrain violations. All the above studies have focused their investigative onus on the
crystallized point of ratification rather than considering the steps taken before and after
ratification. Ratification does not produce reform per se and this simple caveat is reflected in
these studies’ partly negative findings on the effectiveness of human rights treaties.

Let us now turn to a specific institutional dialectic which has not been taken into consideration
by the above critical assessments. The analysis that follows highlights the vernacular value of
NHRIs, a specific domestic actor which is part of State administration but independent from it,
defined as “a bridge between international norms and local implementation [...] designed to

ensure the state’s compliance with its international legal obligations”.22
I.  UN Human Rights Treaty Bodies — NHRI Interaction and Governance Dynamics

We have started this paper with a short reflection on the expansion of the UN Human Rights
Treaty system. At the same time, NHRIs have also surged in numbers since the initial 1970s’
wave of institutional establishment. The 1991 Paris Principles paved the way for what resulted

7L, Camp Keith, The United Nations International Covenant on Civil and Political Rights : Does it Make a
Difference in Human Rights Behaviour?, Journal of Peace Research 95 (1999).

18Y. Lupu, Best Evidence: The Role of Information in Domestic Judicial Enforcement of International Human Rights
Agreements, International Organizations 67 (2913), p. 469

19W. Cole, Mind the Gap : State Capacity and the Implementation of Human Rights Treaties, International
Organizations 69 (2015), pp. 405 —435.
20 H. Smith — Cannoy, Insincere Commitments: Human Rights treaties, Abusive States and Citizen Activism,

Georgetown University Press (2012).

21 D. W. Hill, Estimating the Effects of Human Rights Treaties on State Behavior, Journal of Political Studies 72
(2010), p. 1161.

22R. Goodman & T. Pegram, Human Rights, State Compliance and Social Change — Assessing National Human
Rights Institutions, Cambridge (2012), p. 29.
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in being a five-fold increase of NHRIs worldwide during the 90s and early 2000s, the total
number of accredited NHRIs today amounting to 121.23 NHRIs vary in institutional structure:
Human Rights Commissions, Ombudsmen, Defensores del Pueblo, Procurators for Human
Rights, and National Advisory Commissions on human rights all have distinct structural and
functional peculiarities. But no matter in which form, NHRIs assist and advise States on the
implementation of international human rights norms and UN recommendations.

NHRI engagement with the UN human rights system as a whole has also been steadily
growing, with the Human Rights Council’s close cooperation with A-status NHRIs enshrined in
its very foundation (GA resolution 60/251 and HRC resolution 5/1). Further progress has been
made to enhance the participation of NHRIs in the context of the UPR. With the broadening of
their contribution opportunities, as per the outcome of the review of the Council in 2011 and
through resolution 16/2124, NHRIs are now involved in all UPR stages. Beyond the UPR, the
close interaction between NHRIs and the Council is also exemplified by their contributions to
Special Procedures. For example, national institutions help monitor and encourage the local
implementation of the recommendations of Special Rapporteurs on thematic issues. In
December 2015 the UN General Assembly’s Third Committee, in ground- breaking GA
Resolution 70/17325, has called on all relevant UN processes and mechanisms to enhance the
participation and contributions of Paris Principles compliant national human rights institutions
(NHRIs) to their work. And notwithstanding specific reference to increasing TB-NHRI
interaction?6, the actual extent and dynamics related to such specific cooperation is however
somewhat less clear-cut. The binary, growing complexity common to both TBs and NHRIs is
just one of the shared traits:

e Both of a quasi-judicial nature (soft institutions)?7;
e Both not subsidiary bodies (ideally, independent);

23 As of 20 June 2017, Chart of the Status of National Institutions, International Coordinating Committee of
National Institutions for the Promotion and Protection of Human Rights (ICC) (available at http:/nhri.ohchr.org/
EN/Pages/default.aspx)

24 Available at http://www.ohchr.org/Documents/HR Bodies/HR Council/RegularSession/Session23/TF/A-HRC-RES-
16-21_en.doc.

25 GA Res. 70/173 (Third Committee), National Institutions for the Promotion and Protection of Human Rights, A/
RES/70/163 (17 December 2015).

26 “The General Assembly: [...] 17. Invites the human rights treaty bodies, within their respective mandates and in
accordance with the treaties establishing these mechanisms, to provide for ways to ensure the effective and enhanced
participation by national human rights institutions compliant with the Paris Principles at all relevant stages of their
work”.

27 A specific range of “processes and practices that have a normative/regulatory dimension, but that do not operate
primarily through the conventional mechanisms of command-and-control-type legal institutions” in G. de Burca & J.

Scott, Narrowing the Gap: Law and New Approaches to Governance in the European Union, 13 Colum. J. Eur. L.
(2007).
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e Both supervising States’ implementation of international standards (soft
mechanisms of enforcement).

TB — NHRI interaction is not an innovative call for institutional dialogue. The Marrakech
Statement on strengthening the relationship between NHRIs and the human rights treaty bodies
system (10 June 2010)28 and the Conclusions of the International Roundtable on the Role of
National Human Rights Institutions and Treaty Bodies (Berlin, 23 and 24 November 2006)2°
are two clear examples that international policy has indeed proceeded, at least on paper, in this
direction. Furthermore two standardized mechanisms of NHRI-TB interaction already exist,
namely National Preventive Mechanisms3? and National Monitoring Mechanisms.3! Both
mechanisms have often found their domestic institutional space within existing NHRIs.

From a governance perspective, the classic principal-agent model, whereby States delegate
specific mandate and powers to International Organizations (IGOs, in the case at hand, the
OHCHR), has been challenged by the growing number of state and non-state actors involved in
the transmission belt between the global and domestic arenas. In addition, this two-agent
system has been found to hold inherent structural faults, amongst others the unaccountability in
relation to “false positives™? , that is States which commit to UN human rights treaties without
the intention of complying. New institutional agents are able to play important roles in the
channeling, translation and application of international norms by operating in novel spaces of
interaction, at bilateral, multilateral, regional and trans-governmental levels. Outside of direct
state control, they are also perfectly placed to act as domestic overseers of State action vis-a-vis
their international commitments. And whilst IGOs continue to play the fundamental role of
norm creation and global coordination, the growing regime complexity has resulted in a shift
away from exclusive State Party — UN dialectics, adding additional layers of non-state and
private authority.

In order for this overgrowth of human rights governance levels to be clearly outlined and
structured, international relations theorists have recently introduced the concept of
orchestration3, a distinct form of institutional management architecture to collaboration,

28 Available at http://www2.ohchr.org/english/bodies/HRTD/docs/MarrakeshStatement_en.doc.

29 Available at http://www.osce.org/odihr/26111?download=true.

30 OPCAT, Art. 3

31 CRPD, Art. 33.2

32 B. Simmons, Mobilizing Human Rights: International Law in Domestic Politics, Cambridge University Press
(2009).

33 K. Abbot & D.Snidal, International Regulation without International Government: Improving 10 Performance
through Orchestration, Venderbilt Journal of International Law Vol. 42 No. 2 (2009).
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delegation and hierarchy. This method, useful to keep in mind during this paper’s
argumentation, stems from the need to bypass state consent in a governance framework which
has recently turned more ambitious and open-ended than ever before. In short, orchestration
occurs when (1) the Orchestrator (IGO) seeks to influence behavior of the Target (State) via
Intermediaries, and (2) the Orchestrator lacks authoritative control over the Intermediaries,
which, in turn, lack the ability to compel compliance of the Target.34

If we are to apply this structure to TB governance in relation to NHRIs, the model is adjusted
accordingly: the TB Members together with the United Nations Office of the High Commissioner
for Human Rights (OHCHR) act as Orchestrators seeking to influence the behavior of the Target,
the States Parties to the Treaties. In between this bilateral dialectic, the model highlights the
fundamental role of the Intermediary, in our case UN-affiliated NHRIs and their collective
representative body, the Global Alliance of National Human Rights Institutions (GANHRI). It is
the context-specific knowledge of and independence from the State which make NHRIs a
functional gateway to inform and strive to bridge the aforementioned gap to compliance. This
three-legged institutional environment (Orchestrator — Intermediary — Target) is particularly suited
to the legal nature of the international human rights treaty system, based on both hard law
(treaties, conventions and protocols) and soft law (recommendations, declarations, principles and
guidelines) instruments. Amongst this varied mix of legal standings, NHRIs have gradually been
vested with increased margins of independent and effective action outside of the State’s authority,
thus breaking the traditional (and criticized) two-agent (State Party — UN) system. By adding an
institutional connector between international regulators and the state, orchestration suggests that
the classic disconnect and distinction between the international and domestic is to be considered

somewhat less draconian.

I. Human Rights Experimentalism — a Lens for Rebuttal

This paper argues that a relatively novel governance approach is perfectly suited to rebut
critical assessments of TB performance, whilst at the same time elevating the role of NHRIs as
key influencers towards human rights compliance by states. Human Rights Experimentalism
(HRE), a human rights-specific strand of Global Experimentalist Governance3?, is “a theory
of multi-level governance that proposes a way in which [human rights ] policy can be made and
implemented in a multi-level setting”3¢ through an iterative and participatory system, amongst

34T, Pegram, Global Human Rights Governance and Orchestration: National Human Rights Institutions as
Intermediaries, European Journal of International Relations, Vol. 21 No. 3 (2015)

35 C.F. Sabel and J. Zeitling, Experimentalist Governance in the European Union — Towards a New Architecture,
Oxford University Press (2012).

36 G. de Burca, Human Rights Experimentalism, American Journal of International Law (2017, forthcoming).
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different situated stakeholders and actors, at different levels, across a transnational system. It is
an approach which sits well with the deep pluralism typical of the international human rights
system, in which complex interdependence amongst relevant state and non-state actors has led
to issues of authority and policy-making being increasingly “overlapping, contested and
fluid”.37 Furthermore, HRE helps the analyst to conceive such varied, multi-actor
interdependence within a clear five-stage structure and represents “a form of adaptive, open-
ended, participatory, and information-rich cooperation [amongst state and non-state actors], in
which the local and the transnational interact through the localized elaboration and adaption of
transnationally agreed general norms, subject to periodic revision in light of knowledge locally
generated”.38 According to HRE theory, the multi-layered nature of the system is not an
unintended result of the growing complexity of the human rights regime, which States and
IGOs (the two accepted actors in the classic principal — agent model) have to learn to regulate
and adapt to. To the contrary, it is a constructive and institutionalized development,
“establishing relationships of legitimate authority by keeping the circle of decision making
open to new participants [...] and generating possibilities for effective and satisfactory problem
solving in a non-hierarchical fashion.”® For experimentalist governance to function, the
following five key features have to simultaneously operate:

1. Initial reflection and discussion among stakeholders with a broadly shared perception of a
common problem;

2. A resulting articulation of a framework understanding with open-ended goals;

3. The implementation of these broadly framed goals left to ‘lower-level’ or

contextually situated actors who have knowledge of local conditions and considerable
discretion to adapt the framework norms to these different contexts;

4. A continuous feedback provided from local contexts, allowing for reporting and
monitoring across a range of contexts, with outcomes subject to peer review; 5. Goals
and practices periodically and routinely re-evaluated and, where appropriate, revised
in light of the results of the peer review and the shared purposes.40

The essential underpinning of experimentalist governance is thus a shared agreement on broad
goals paired with the recognition that such goals will be implemented in variation— from context
to context and from State to State. Such implementation is guaranteed by a system of recurrent
non-hierarchical review mechanisms, with a prominent role given to stakeholder participation.
Knowledge of local conditions is considered a fundamental pivot for a functioning HRE system,

37 Ibid

38 G. de Burca, R. O. Keohane, & C. Sabel, New Modes of Pluralist Global Governance, New York University
Journal of International Law and Politics, Vol. 45, No. 1 (2013), p.4.

39 Ibid

40 G. de Biirca, R. O. Keohane and C. F Sabel, Global Experimentalist Governance (2014), New York University
Public Law and Legal Theory Working Papers, Paper 485, p. 2.
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thanks to which a stream of continuous feedback flows from the local to the transnational context,
aiding the reporting and monitoring necessary for a “most-effective” implementation of the
accepted framework norms. The role of NHRIs as participants in the human rights treaty regime is
convincingly interpreted by HRE theory. The diverse contexts and capacities related to all State
Parties to a treaty mean that centrally imposed solutions to collective problems are unworkable. In
order for framework norms to be effectively implemented, they need to be vernacularized through
deliberative processes which include both top-down and bottom-up approaches. Paris Principles-
compliant NHRIs can play an important role in such processes.

I. The UN Human Rights Covenants — NHRI Interaction through a Human
Rights Experimentalist Lens

For clarity’s sake, what follows is a chart exemplifying the reporting life cycle typical of UN
human rights treaties. Certain TBs may also initiate individual complaints mechanisms and
inquiry procedures, the powers for which often stem from successive Optional Protocols to the
treaties. NHRIs may have important roles to play in all TB mechanisms and an experimentalist
interpretation allows for a more comprehensive overview of the UN human rights treaties
operations, emphasizing the significance of actors which go beyond the bilateral nature of the
formally understood engagement between the state and the relevant expert committee.4!

41 Figure 1: C. Broeker, M. O’Flaherty, Policy Brief — The Qutcome of the GA's Treaty Body Strengthening  Process,
Universal Rights Group (2014)
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F REPORTING LIFE-CYCLES FOR STATES PARTIES
TO THE HUMAN RIGHTS TREATIES

It is due to the recent and gradual expansion of non-state actor participation within the human
rights treaty regime that we now have elements which allow for an interpretation of its
operations through an experimentalist lens.

Recent studies have methodically outlined the five experimentalist features within the most
recently established regime, the CRPD, which clearly envisages non-state actor participation
since its drafting stage and all throughout its operational cycle.42 However this has not been the
case for earlier treaty regimes and the challenge for this paper is to see whether experimentalism
can be applied to the earliest forms of human rights treaties, the two Human Rights Covenants.

The growing participatory dimension, which has so far mainly been associated with civil society
actors, will be analyzed by focusing on the role of NHRIs as institutional auxiliaries to the
classic engagement between the State and the TB.

Diving into an experimentalist interpretation of the UN Covenants, one can find some
experimentalist features more easily represented than others.43

Central to experimentalism are three, mutually sustaining characteristics, which elevate the
importance of NHRIs (contextually situated actor) within the human rights treaty system:

a. Broad framework goals open to contextualized interpretation for a most effective

implementation;

42 G. De Burca, The EU in the Negotiation of the UN Disability Convention, European Law Review 35 (2010).

43 For the purposes of this paper, the analysis will only focus on the State Reporting procedure
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b. Broad participation amongst a non-hierarchical and pluralist set of domestic actors;

c. Extensive (and recursive) deliberation.

Each of the above characteristics will now be considered in more detail:

a). Broadness and Open-Endedness

1. Initial reflection and discussion among stakeholders with a broadly shared perception of a
common problem;

2. A resulting articulation of a framework understanding with open-ended goals;
The first two elements are of easy application amongst the entirety of the treaties, including the

CCPR and CESCR.

With the goal of establishing mechanisms for enforcing the UDHR, the UN Commission on
Human Rights proceeded to the drafting of the two Covenants: the International Covenant on
Civil and Political Rights (ICCPR) and the International Covenant on Economic, Social and
Cultural Rights (ICESCR). During the international negotiation of the Covenants, which
included nearly two decades of intense reflection and discussion before reaching a consensus
amongst the 53 different member states of the UN Commission on Human Rights, “it was
necessary to accommodate, bridge, submerge and conceal deep divisions and differences,
especially between democratic-libertarian and socialist-revolutionary states — differences in
fundamental conceptions about the relation of society to the individual, about his rights and
duties, about priorities and preferences among them”.44 The product of these discussions led to
the creation of the two separate treaties, and the history of their drafting led there being distinct
differences between them. Contrasting phrasing is one of the most evident, with the ICCPR
employing classic and more rigid rights terminology focused on individual rights (e.g. “Every
human being has the inherent right to life” — Art 6; “No one shall be held in slavery” —Art 6)
while the ICESCR’s focus being more on the obligations of the state, characterized by more
flexible language (e.g. “The States Parties to the present Covenant recognize the right to work —
Art 6). This relatively more obvious open-endedness within the ICESCR articles stemmed from
the argument (brought forward by Western states within the Commission) that civil and political
rights were legal rights against the state, immediately enforceable and absolute, whilst
economic, social and cultural rights were programme rights from the state, that would take more
time to implement through what has been defined as “progressive realization”.

Notwithstanding these differences, the result of contradictory pressures and approaches are
directly relatable to the first two features of experimentalist governance:

44 L. Henkin, Introduction in L. Henkin (ed), the International Bill of Rights: the Covenant on Civil and Political
Rights, Columbia University Press (1981), p. 9.
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At the initial, treaty-making phase, state parties have come together in
intergovernmental conferences following a shared understanding that there is a
need for stronger legal standards of protection pertaining to the specific range of
human rights being discussed.

Due to the large number of state parties to these intergovernmental conferences,
and the technical necessity of reaching a consensus, both Covenants are
characterized by broad and open-ended articulation which requires substantial
degrees of interpretation in order for them to be translated into effective domestic
implementation. This flexibility is part and parcel of a system which involves the
most disparate set of countries in terms of cultural values, governmental set-ups,
stages of development and so forth. The focus on “progressive realization” which
ICESCR relies on is perhaps evidence of a more clear-cut intention by the drafters
of open-endedness; however both Covenants clearly do not indicate precise
obligations for the State Parties to follow.

Flexibility on how to implement open-ended framework goals is precisely what allows for an

extensive participatory approach. NHRIs are part of this approach.

b). Growing Participatory Dimension and Recursivity — the Feedback Loop

3. The implementation of these broadly framed goals left to ‘lower-level’ or contextually
situated actors who have knowledge of local conditions and considerable discretion to adapt
the framework norms to these different contexts;

4. A continuous feedback provided from local contexts, allowing for reporting and
monitoring across a range of contexts, with outcomes subject to peer review;

The third feature of experimentalist governance relates to the implementation of such open- ended

rights through devolution of discretion to local or contextually situated actors. This feature

underlines the growing participatory dimension of the human rights treaty system and its value

towards a more effective internalization of global human rights standards. Indifferent to which TB

and relevant TB mechanism one analyzes, the actors required to act upon them are necessarily

locally or contextually situated. In general terms, both the manner of implementation and the

actors involved in the process are left to the States Parties discretion, as it is only with contextual

knowledge that effective choices can be made.

The fourth feature also puts the participatory dimension at the forefront of the treaty processes,

adding a fundamental operative layer within which domestic actors can be involved as effective

auxiliaries to compliance: recursivity.
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These two experimentalist features are part of both Covenants’ operations. Feedback provided
by localized actors is channeled through both the HRCtee and CESCR within a system of
periodic reporting, arguably the most characteristic monitoring measure of the UN TB system.
Signatory states are in fact obliged to periodically report on their compliance with treaty
obligations. Such report is then assessed by the two Committees which act in their own capacity
as recognized
international experts in the field of the specific Treaty’s competence. The examination of state
reports, which is often referred to as a “constructive dialogue”, is of a formally non-binding nature
and involves a non-adversarial review of the information provided by the State, followed by a set
of recommendations, also known as Concluding Observations. This institutional “weakness” can
be surmounted by relying on, amongst others, NHRIs’ recursive feedback and consequent
pressure. It is within the fourth essential stage of HRE that NHRIs may at best be located as
effective influencers of human rights compliance, acting as key actors in bridging the gap between
international standards and domestic implementation. NHRIs play a crucial role in the
dissemination of Alternative Reports and ground-level information which aid the Committee’s
experts towards more up-to-date and contextually-informed recommendations directed at State
Parties. A Paris Principle-compliant and sufficiently empowered NHRI has the potential to
“indirectly increase” both the CCPR and CESCR effectiveness.4s

Even if both the ICCPR and ICESCR themselves make no explicit mention of NHRI
involvement#¢ (and appear to hand the norms’ implementation, monitoring and reporting entirely
to states and their relevant ministries), both Committees have substantiated the role of NHRIs
within recent General Comments. Whilst the HRCttee, in its Genereal Comment n. 31, notes that
“NHRIs” can contribute “to give effect to the general obligation to investigate allegations of
violations promptly, thoroughly and effectively through independent and impartial bodies”#"The
CESCR dedicates General Comment 10 to the role of national human rights institutions in the
protection of economic, social and cultural rights.4$

45T. Risse, S. C. Ropp and K. Sikkink (eds.) The Persistent Power of Human Rights, From Commitment to
Compliance, Cambridge University Press (2013).

46 Unlike the CRPD, for instance.

47 UN Human Rights Committee (HRC), General Comment no. 31 [80], The nature of the general legal obligation
imposed on States Parties to the Covenant, 26 May 2004, CCPR/C/21/Rev.1/Add.13, para. 15.

48 UN Committee on Economic, Social and Cultural Rights (CESCR), General Comment No. 10: The role of national

human rights institutions in the protection of economic, social and cultural rights, 10 December 1998, E/C.
12/1998/25.
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NHRI involvement in the implementation of the CESCR has witnessed an arguably more
explicit recognition during the build up to the GC’s adoption. The Limburg Principles* are
devoid of any reference to NHRIs, partly explainable due to their adoption predating both the
Paris Principlesand the ultimate international confirmation NHRIs received at the Vienna
Conference on Human Rights. A decade later, the Maastricht Guidelines on Violation of ESCR
(1998) were adopted, within which NHRIs are specifically mentioned amongst those actors
which “should address violations of economic, social and cultural rights as vigorously as they
address violations of civil and political rights”.50 Interestingly and perhaps adding a layer of
doubt on CESCR — NHRI interaction, only “NGOs, national governments and international
organizations” are mentioned as actors to be involved in the monitoring and documentation of
ESCR violations. 5! The seeming disparity of consideration given by the two Committees is,
arguably, a matter of formality. NHRIs do, in fact, increasingly contribute to both Committees’
operations and the lack of clarity with respect to HRCtee — NHRI interaction has recently been
covered with the adoption of the “Paper on the relationship of the Human Rights Committee
with national human rights institutions”2 in which the role of NHRIs in both the reporting
procedure and the individual communications procedure under the Optional Protocol has clearly
been outlined.

There are a number of institutional characteristics unique to NHRIs that make them effective as
both CCPR and CESCR monitoring agents:

e First of all, NHRIs have an empowerment advantage. The “unique
position” NHRIs occupy “somewhere between” governments and civil
society,>3 means they can empower domestic stakeholders by bringing them
together, thus facilitating the participation of social actors in the process.
The presence of an NHRI in the Covenants monitoring process “can
provide local and transnational advocacy networks with an important ally
inside state bureaucracies and give social groups a channel through which

to make their claims for information”.>4

49 Limburg Principles on the Implementation of the International Covenant on Economic, Social and Cultural Rights,
E/CN.4/198/17, 8 January 1987

50 Maastricht Guidelines on Violations of Economic, Social and Cultural Rights, Maastricht, Jan 22-26 1997, sec. 25

51 1bid

52 UN Human Rights Committee, Paper on the Relationship of the Human Rights Committee with National Human
Rights Institutions, CCPR/C/106/3 (13 November 2012).

53 See A. Smith, The Unique Position of National Human Rights Institutions: A Mixed Blessing?, Human Rights
Quarterly 28 (2006), p.904

54 A. Corkery, National Human Rights Institutions as Monitors of Economic, Social and Cultural Rights, Center
for Economic and Social Rights (2012), p. 4.
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e Seccondly, NHRIs have an informational advantage. Also in line with the

Paris Principles, information gathering powers are substantially more
“intrusive” on state departments,sometimes amounting to powers to
subpoena information. Such imposition of cooperation between NHRIs and
state departments is clearly not comparable to those mechanisms of
information gathering typical of civil society organizations.

Recalling Dai’s theory on domestic constituencies, increasing both the political leverage and

informational status of domestic actors is seen as the most effective form of influence of weak

international institutions on human rights compliance.55 NHRIs are obvious partners for weak

institutions such as the HRCttee and CESCR in influencing State Parties towards compliance.

e Thirdly, NHRIs have a temporal advantage. NHRIs are permanent

institutions which are able to track issues over extended periods to identify
trends (subject of course to their institutional capacity). Under the Paris
Principles, they are furthermore required to produce an annual report,
which is often presented before Parliament. This periodic reporting function
perfectly suits an experimentalist governance approach, as the iterative and
revisionist approach that the HRCttee and CESCR seem to follow in their
periodic reporting procedures can benefit from these yearly human rights-
specific parliamentary discussions.

Fourthly, and perhaps most importantly, NHRIs have an advantage of
standing. A legally- defined relationship with the state entails that amongst
those actors which contribute to both CCPR and CESCR compliance,
NHRI functions can uniquely feed into the policy cycle at various points.
Thus NHRIs play an important role in “linking the outcomes of monitoring
with the development or amendment of policy, to ensure that actions taken
by the state to give substance to its international obligations in fact achieve
their stated aims”.5¢ The Paris Principles envisage a ‘triangular’ relationship
between the international system-state- NHRI57 an institutional remedy to

55 X. Dai, International Institutions and National Policies, Cambridge University Press (2007); X. Dai, The
Compliance Gap and the Efficacy of International Human Rights Institutions, in T. Risse, S. C. Ropp and K. Sikkink
(eds.) The Persistent Power of Human Rights. From Commitment to Compliance, Cambridge University Press

(2013).

56 Idem.

57 R. Carver, A New Answer to an Old Question: National Human Rights Institutions and the Domestication
of International Law, Human Rights Law Review 11 (2010) at p. 20.
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the “mutual distrust between the international system and state parties.58 If
NHRIs act as genuinely independent intermediaries in the process, their
contextually provided information should authoritatively certify or contest
the State’s interpretation of its performance under both the ICCPR and
ICESCR as well as increase the States’ receptiveness of HRCttee and
CESCR recommendations if these are substantiated by information
gathered, amongst others, by an official process at the national level.

This triangular relationship is also important in ensuring the implementation of HRCtee
and CESCR recommendations, as both international mechanisms so far lack formal
follow-up procedures at the national level.

And although “monitoring” as a term is not explicitly mentioned within the Paris
Principles, NHRIs do rely on ongoing activities that “systematically use information” to
measure the achievement of defined targets” and provides feedback on the processes for
implementing these targets.’® Such “monitoring” techniques” have been defined as
activities that “all NHRIs are to be engaged in”.0 During the TB reporting cycle, NHRIs
may first of all provide input during the reporting process both to the Committee, in the
form of either alternative reports submission or through private meetings in advance of the
official hearings, and to governments themselves, in preparation of the official report.
Through these practices, NHRIs are in a position to influence the recommendations by
suggesting steps which their respective governments should take to fulfill their obligations,
with the invaluable insight into what is, and what indeed is not, achievable within their

national context.

After the Committee’s adoption of Concluding Observations, a select number of
recommendations (usually the most urgent) enter the so-called “Follow-up” procedure, a
mechanism put in place to check on the State Party’s commitments even in-between
submissions of periodic reports. NHRIs during both Follow-Up and in-between periodic
reports’ submissions more generally, may thus pressurize governments through their
peculiar array of institutional actions, including advocacy for legislative reform,
facilitating cooperation of domestic actors, actively engaging with the media and (if their
specific mandates allow for it) bringing strategic litigation and undergoing national

inquiries.

58 A.Rosga and M. L. Satterthwaite, The Trust in Indicators: Measuring Human Rights, N.Y.U. Pub.Law & Legal
Theory Research Paper Series, Working Paper No.08-59, 2008, pp. 27 -28.

59 High Commissioner for Human Rights, Report of the High Commissioner for Human Rights on Implementation of
Economic, Social and Cultural Rights, delivered to the Economic and Social Council, U.N. Doc. E/2009/90 (June8

60R. Carver, A New Answer to an Old Question: National Human Rights Institutions and the Domestification
of International Law, Human Rights Law Review 11 (2010).
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NHRIs’ strategic position as monitoring stakeholders enables them to act as both receptors
and transmitters within the recursive cycle of CCPR and CESCR activity, as defined
through experimentalist theory. Their unique standing also enables NHRIs to translate
externally negotiated human rights norms for local audiences. As human rights
intermediaries, NHRIs can “put global human rights ideas into familiar symbolic terms
and use stories of local indignities and violations to give life and power to global
movements. [NHRIs] hold a double consciousness, combining both transnational human
rights concepts and local ways of thinking about grievences”.6! Whilst taking the U.N.
human rights instruments as their core frame of reference, NHRIs are what experimentalist
theory calls “contextually situated actors who have knowledge of local conditions”. With
such a unique standing, NHRIs hold significant potential to act as translators between the
universal claims of the international rights regime and national idiosyncrasies.

Acting as a bridge between international and domestic spheres of action, as well as being
part of the state administration but independently so, NHRIs are perfectly placed to
provide direct services to people affected by the gaps identified by the TB mechanism.
NHRIs, through their context-specific expertise, are often involved in the publication of
guidelines and the establishment of databases which can be invaluable both domestically
and in relation to further TB examination. The fourth feature of experimentalism is thus
covered by NHRIs as they bring fresh data and new issues from contextualized and

situational knowledge, fueling what one may define as “transnational learning”.

¢) Periodic Re-evaluation and Revision

5. Goals and practices periodically and routinely re-evaluated and, where appropriate,
revised in light of the results of the peer review and the shared purposes.62

Apart from emphasizing the participatory dimension of locally situated actors and their role in
providing information, translating and vernacularizing norms from the international to the local,
experimentalist governance considers the process of iterative “learning from difference” as an
essential element to its theoretical structure. Although initially applied to the European Union’s
architecture®3, iteration and revision may also explain how to solve the apparent legitimacy gap
of the UN human rights treaty system, where common problems are shared amongst its

61 S. E. Merry, Vernacularization on the Ground: Local Uses of Global Women's Rights in Peru, China, India and the
United States, Global Networks 9 (2009), pp. 441-461

62 G. de Burca, R. O. Keohane and C. F Sabel, Global Experimentalist Governance (2014), New York University
Public Law and Legal Theory Working Papers, Paper 485, p. 2.

63 C. Sabel and J Zeitlin, Learning from Difference: The New Architecture of Experimentalist Governance in the
EU,European Law Journal 14 (2008), p. 271.
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participants (the legal norms being set to counter such problems) and the inherent deep,
contextually-driven, diversity of the participants to the system.

The extent of NHRI involvement within the periodic re-evaluation to which the fifth feature of
experimentalism refers to is not as clear-cut as with the preceding two characteristics.

If one looks at the State Party-specific reporting cycle of both HRCttee and CESCR, NHRIs are
allowed to inform both Committees with new data and information, regularly informing both
procedures with updates from “the local”.64 In this country-specific sense, NHRIs are included
in the periodic re-evaluation of domestic goals and practices.

However if one considers re-evaluation of the broader framework norms themselves, NHRIs are
considerably less active. Revision may be evinced by the use that both Committees make of
General Comments (GCs) in order to update the original, fifty year old, Covenants. Both the
HRCtee and CESCR have utilized GCs (and General Discussion days in preparation of GCs) as
an opportunity to update and include issues which had not been taken into consideration at the
time of ratification. International NGOs and academic experts have increasingly been involved
in drafting GCs, but NHRI participation in these processes has been close to non-existent.65
Critics have pointed out that the HRCttee has formulated its GCs within closed meetings and
that not all actors involved in the ICCPR system participate in the process, with its internal
consensus-driven procedure reflecting the common-denominator of the experts’ opinions and not
much else.®¢ With the adoption of the “Paper on the relationship of the HRCttee with NHRIs¢71t
seems to have acted upon these criticisms as it specifically addresses and invites NHRI input on
the drafting and use of the Committee’s GCs. Only one GC has been adopted since (GC N. 35,
replacing GC 10, on the Right to Liberty and Security of Persons (art.9) in 2014¢8) and the
HRCttee duly solicited the input of National Human Rights Institutions (NHRIs), non-
governmental organizations (NGOs), and academia to submit comments on the draft.
Regrettably, the Danish Institute for Human Rights was the only NHRI to submit a comment.®®

64 Network of African NHRIs, Network for the Americas , Asia Pacific Forum, European Network of NHRIs.

65 Research on OHCHR Database website (May 2017).

66 Amongst others, Yogesh Tyagi, The UN Human Rights Committee — Practice and Procedure, Cambridge
University Press (2011), p. 294 and E. Marsh, General Comments available at www.icva.ch/doc00000486.html, para
38 -39.

67 80UN Human Rights Committee, Paper on the Relationship of the Human Rights Committee with National Human
Rights Institutions, CCPR/C/106/3 (13 November 2012).

68 UN Human Rights Committee (HRC), General comment no. 35, Article 9 (Liberty and security of person), CCPR/
C/GC/35 (16 December 2014).

69 Available at http://www.ohchr.org/EN/HRBodies/CCPR/Pages/DGCArticle9.aspx
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Notwithstanding the arguably more explicit provisions related to NHRI involvement in CESCR’
operations, an analysis of Written Submissions on Draft CESCR GCs show no NHRI
submissions, in contrast to the vast array of international NGOs and academics involved in the
process.’0

From this preliminary analysis it may be argued that the iterative revisionary dimension has
increasingly been present within the Covenants’ operations. However NHRIs have barely been
involved in this revisionary process of the framework norms themselves. In both Covenants’
GCs submissions and Discussion Days, apart from TB experts (some with a professional NHRI
background) and State representatives, it has been mainly international NGOs and experts from
academia which have collaborated towards norm revision. It may thus be tentatively argued that
for matters of general application, NHRIs tend to be excluded (self-excluded?) with their input
being more important during their own State’s reporting on treaty compliance. One possible role
within this fifth experimentalist feature which may include NHRIs into these revision
procedures is input by regional/global NHRI organizations such as the GANHRI, APF,
NANHRI, ENNHRI and the Network for the Americas. These organizations have the capacity to
offer contextually-relevant advice built on the shared opinions of many national institutions at
once, with a unique experience in terms of bridging the so-called compliance gap between the
international and domestic.

I. Conclusion

This paper has attempted to first of all rebut the critical assessments directed at UN human
rights treaties performance. Impact assessments should now step away from ratification effects
only and look at the causal mechanisms and conditions underlying human rights treaty impact
following the first act of ratification.

Secondly, NHRI interaction with the two Covenants has been interpreted through a Human
Rights Experimentalist lens. Within all of the five experimentalist features, NHRIs have the
potential to play an influential role in successfully integrating and disseminating (in this case
both HRCtee and CESCR) recommendations stemming from the reporting cycle into their
country’s domestic human rights system. Some reservations remain as to how much NHRIs are
able or indeed willing to participate outside of their own State’s reporting cycle, as can be
seen by their lack of action when called for framework goal re-evaluation (HRE feature 5).

Within the limits of the present paper, it is hard to outline the various TB-specific
idiosyncrasies which relate to NHRI involvement. One may analyze each of the
mentioned NHRI — Covenants engagement practices in detail and find means of empirically
explaining the direct causation links between them and more effective implementation of the

70 Research on OHCHR Database website (May 2017).
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Covenants’ action. It will indeed be part and parcel of this paper’s further development. The
ongoing Treaty Body Strengthening Process, initiated by Res. 68/2687/, has been actively
engaged with NHRI involvement, most notably through the High Commissioner for Human
Rights report to the Secretary General on TB Strengthening?? in which she encouraged TBs to
institutionalize “aligned models of interaction among treaty bodies and national human rights
institutions [...] to harmonize the way the treaty bodies engage with national human rights
institutions”. Of crucial potential in this regard, Agenda Item 12 of the upcoming Meeting of
TB Chairpersons titles “Development of a common treaty body approach to engaging national
human rights institutions”.73 It is thus important to substantiate the positive role that NHRIs
have in the TB system, and an experimentalist governance framework may help in light of

future reform.74

To conclude, future TB impact assessments should focus on the relationship between human
rights treaties and practices on the ground and not on one-shot treatment of ratification as a
catalyst for domestic human rights change in and by itself.”> Incorporation of the treaties’
content into domestic policy is in fact to be witnessed in multi-staged, multi-stakeholder
processes which span many years, before and after ratification. It is only under certain
domestic institutional circumstances that conventions can incentivize facilitation of enhanced
human rights protection and NHRIs are perfectly placed to aid towards such endeavour.

71'United Nations, GA Resolution 68/268, “Strengthening and Enhancing the Effective Functioning of the Human
Rights Treaty Body System”, 9th April 2014 (available at http://www.ohchr.org/Documents/HRBodies/TB/HRTD/A-
RES-68-268 E.pdf).

72 Report of the United Nations High Commissioner for Human Rights on the Strengthening

73 29t Meeting of Chairpersons (26 — 30t June 2017, New York), available at: http://www.ohchr.org/Documents/
HRBodies/TB/AnnualMeeting/29Meeting/Provisional Agenda.docx.

74 GA Res A/RES/68/268, para 41 decides that by no later than 2020, the General Assembly will undertake a
comprehensive review of the effectiveness of measures taken ‘in order to ensure their sustainability, and, if
appropriate, to decide on further action to strengthen and enhance the effective functioning of the human rights treaty
body system’.

75 K.L. Cope and C.D. Creamer, Disaggregating the Human Rights Treaty Regime, Virginia Journal of International
Law, Vol. 56, No.2 (2016).
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Abstract

The purpose of this study is to discuss the scope of the problems within the regional cooperation
among ASEAN member-states against trafficking and to evaluate the adequacy of these regional
responses. The Association of Southeast Asian (ASEAN) member states has developed regional
cooperation to combat trafficking in person, especially women and children i.e. ASEAN
Convention Against Trafficking In Persons, Especially Women and Children (ACTIP-WC).
Ratification ACTIP-WC shows recognition of the urgency in addressing the problem of human
trafficking and establishes a legal framework to combat the issue. This commitment made by
ASEAN member states are both necessary and urgent considering Southeast Asia has the highest
rate of human trafficking in the world. The importance of the issue needs the following questions
analyzed: What are the challenges in conducting the regional cooperation on anti-trafficking? Are
member states able to develop a genuine cooperation that sufficiently eliminates human
trafficking in the region? This paper discusses the process and adequacy of the legal frameworks
on anti trafficking; and an examination of the notable ‘trafficking’ cases in Southeast Asia, namely
the “Siti Aisyah” case (Indonesia-Malaysia) and the “Mary Jane Veloso” (Indonesia-Philippines).

Keywords: Trafficking, women, regional cooperation, ASEAN, Indonesia, Malaysia, Philippine

Introduction

Southeast Asia (SEA) is in a critical condition when it comes to human trafficking. This
region has the highest rate of destination, source and transit for trafficking in the world. Victims
of human trafficking (often referred to as “modern slavery”), has been rampant in SEA with its
countries placing high in the 2016 Global Slavery Index (GSI). The index looked at 176 countries
in its analysis and found around 45.8 million people to be “enslaved” across the world, with SEA
countries such as Indonesia, Myanmar, Thailand, and Philippines ranked in the top 20 in absolute
people number of people trapped in modern slavery.

Women and children in Southeast Asia are the dominant victims of the human trafficking,
where approximately 55-60% of trafficking victims are women. According to the International
Labour Organisation (ILO), the majority of people trafficked for sexual exploitation or subjected
to forced labour are female. It has been conservatively estimated that at least 200.000 — 225.000
women and children from Southeast Asia are trafficked annually, and this represents nearly one
third of the global trafficking trade (UN Women). The survey mentions that supply and demand
sides of the human being trade are served by “gendered” vulnerabilities to trafficking.
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To put it generally, Trafficking in Persons (TIP) activities have been caused by triggers
that impose a threat to humanity and society such as economic crisis, reduced survival rate,
armed conflict, ethnic cleansing, limited freedom to move, or social and political imbalance.
These triggers or factors alone does not cause trafficking, but contributes to the vulnerability of
victims and provides an open opportunity for trackers in running their illegal business (Kosser
2013, Sassen 2013, UN 2013). For example gender biased policy that results in women having a
dependability on men. This imbalance in appreciation will place women in a dangerous position

when man’s support to women is no longer existent or withdrawn. While a national effort in
combating trafficking in person is essential, regional or multilateral engagement is a key component for
effective anti-trafficking effort. Trafficking is categorized as a trans boundary threat as perpetrators would
mostly network and have links to neighboring states in conducting the crime. Therefore, countries cannot
work alone to counter this problem. In handling people trafficking, particularly women and children, cross

border cooperation at regional and international level is a must and inevitability

In order to respond to the growing number of human trafficking, particularly women and children,
the member of Association of Southeast Asian (ASEAN) states has developed regional cooperation to
combat Trafficking in Persons, especially women and children. At the High Level Meeting of the ASEAN
27 in Kuala Lumpur, Malaysia, on 21 November 2015, the Heads of State has signed the ASEAN
Convention against Trafficking in Persons, Especially Women and Children = (ACTIP-WC). This
Convention continues the effort of ASEAN Declaration against Trafficking in Persons, Especially Women
and Children (ACTIP-WC) issued in 2004.

The Convention shows the ASEAN member states commitment to the implementation of
the existing principles of human rights and protection of women and children as set forth in the
Universal Declaration of Human Rights, ASEAN Human Rights Declaration, the United Nations
Convention Against Transnational Organized Crime and Protocol to Prevent and punish
Trafficking in Person, especially Women and Children. Ratification of the ACTIP-WC shows
understanding and recognition among the states on the urgency to address the problem of human
trafficking, especially women and children occurred in the region. The Convention states that the
agreement is based on the following: “RECOGNIZING that trafficking in person constitutes a
violation of human rights and an offense to the dignity of human being” (ASEAN, 2015). This
clause demonstrates that the ASEAN member states acknowledge that the act of Trafficking in
Persons is a gross violation of human rights as well as threat to honor and dignity as a human
being. More importantly, the convention establishes a legal framework for the ASEAN region to
address the issue of trafficking of persons especially women and children.

The commitment of ASEAN is necessary and urgent in response to the demand from
international standard in combatting human trafficking. In 2016, the US State Department
released its annual Trafficking in Persons (TiP) report placed SEA countries namely Brunei,
Cambodia, Vietnam, Indonesia, Singapore and Thailand in Tier 276,

76 Tier 2 means that the government of a country that does not fully meet the Trafficking Victims Protection Act
(TPVA)’s minimum standard but is making significant efforts to meet those standards
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Notably, Malaysia is placed in the Tier 2 Watch List,’7and Burma ranked within Tier 378as
one of the “worst offenders” according to this report. This data shows how serious human
trafficking issues in SEA from an international standard point of view and requires states to take
strong action in handling human trafficking.

SEA government response in responding to human trafficking can be categorized as low.
From the total score of the most responsive countries in the world like Netherlands which has a
score of 78.43, SEA countries show a comparatively low score to Netherland’s i.e.: Cambodia
(35,67), Malaysia (35.15), Myanmar (33.76), Indonesia (40,61); and Thailand (41,52).

Interestingly Philippines has the highest score among SEA countries (54.18) with a
relatively strong response rate despite fewer resources. Therefore the ratification of ACTIP is an
important step to respond to international concern of SEA’s condition in regard to the problem of
human trafficking.

The convention recognizes this and has highlighted the significance to combat
transnational crime together regionally. It is acknowledged that transnational crimes such as
human trafficking will not be successfully crushed if it is fought only at the national level. Law
enforcement and prevention at the national level does not seem sufficient as the case of TiP in
ASEAN is still high.

Therefore even though ASEAN member states have highlighted the significance to counter
trafficking, this regional effort needs to be assessed on its impact and its possibility to be
implemented significantly. Here, the following questions are asked: What are the challenges in
conducting the regional cooperation on anti-trafficking? Are member states able to develop a
genuine cooperation that sufficiently eliminates human trafficking in the region? The purpose of
this study is to discuss the scope of the problems of the regional cooperation among member-
states of ASEAN against trafficking in women and children in Southeast Asia and to evaluate the
adequacy of these regional responses.

It is argued that while there is intention to combat trafficking in women and children
among ASEAN member states collectively, it still faces fundamental constraints to significantly
address the problems. The interest in saving and protecting women and children tend to be
neglected because the state still marginalize the interests of women and children in facing threats
comes from human trafficking. In responding to the issue of security of women and children, the
state prioritizes its narrow interests of the state survival rather than representing the women and
children’s needs. The government has not taken the idea of a dangerous threat to the women and
children being exposed by trafficking activities seriously.

77 Tier 2 Watch List refer to government of country that do not fully meet the Trafficking Victims Protection Act
(TPVA)’s minimum standard but are making significant efforts to meet those standard and a) the absolute number of
victims of severe forms of trafficking is very significant or is significantly increasing, b) there is a failure to provide
evidence of increasing efforts to combat severe forms of trafficking in persons from the previous year, and c) the
determination that a country is making significant efforts to meet the minimum standards was based on
commitments by the country to take additional future steps over the next year.

78 Tier 3 if the government of countries do not fully meet the TVPA’a minimum standards and are not main
significant efforts to do so
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Similarly, regional cooperation which is expected to significantly reduce this transnational
crime will assume to run on the spot. Translating ACTIP-WC into reality remains problematic.
This is due to the policy of the states in Southeast Asia which holds strongly the traditional
sovereignty. This does not allow strong cooperation among ASEAN countries in dealing with
transboundary crimes. The state is more alert in mobilizing the resources to defend the territory
from an alien/enemy attack that tries to seize its territory than to deal with women and children
issues. The interest in saving and protecting women and children is neglected because from the
state point of view, the security and interest of women and children is not a priority. States have
more interest in dealing with “high politics” issues rather than the issue of trafficking women and
children which is considered as “low politics”.

This paper will discuss: firstly, the regional norms that exist in the region and analyze the
differences of such norms among the member states; secondly, the process and adequacy of the
legal frameworks on anti-trafficking; and thirdly, an examination of the notable ‘trafficking’ cases
in Southeast Asia, namely the “Siti Aisyah” case (Indonesia-Malaysia) and the “Mary Jane
Veloso” (Indonesia-Philippines). An analysis of the two cases reveals the difficulties that arise in
conducting regional cooperation in combatting human trafficking due to, among others, difference
in norms and sovereignty issues.

Ratification Process and the Pitfall of the Convention

ACTIP-WC 1is a result of a long journey among ASEAN members to acknowledge the
significance of cooperating in combating trafficking regionally. Initially ASEAN member states
adopted the ASEAN Declaration against Trafficking in Persons Particularly Women and Children
on 29 December 2004 in Vientiane, Lao People’s Democratic Republic. The Convention also
shows the ASEAN member states commitment to the implementation of the existing principles of
human rights as well as to protect women and children as set forth in the Universal Declaration
of Human Rights, ASEAN Human Rights Declaration, the United Nation Convention Against
Transnational — Organized Crime and Protocol to prevent and punish Trafficking in Person,
especially Women and Children.

The copy of the UN Protocol is also found in some of the ACTIP-WC chapters for
example in Article 1 ACTIP-WC which mentions the purpose of the protocol as follows:

“.. to effectively a. Prevent and combat trafficking in person, especially against women
and children”...b. Protect and assist victims of trafficking in person with full respect for
their human rights and .. “c. To promote cooperation among States”

The idea behind UN Protocol and ACTIP — WC is to encourage states to cooperate and
take strong action to combat trafficking in person, particularly women and children. Most
importantly, states must prioritize protecting women and children since they are the most
vulnerable victims from the exposure of trafficking activity and used to be marginalized in
society. The similarity in the ACTIP and the UN Protocol can be understood, as all ASEAN
members are the state Parties of the Palermo Protocol and are expected to be committed in
implementing them. The adoption has also shown how and to what extent the international norms
and regulation can influence the policies of the countries in the region particularly, as well as how
far ASEAN  member states have adopted the international norms. The ACTIP-WC obliges
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ratification from at least six countries to be effectively into force. Philippines became the sixth among the
10 ASEAN member states to ratify the convention after depositing the country’s instrument of ratification
to the ASEAN Secretary General on 7 February 2017. Cambodia, Singapore and Thailand ratified the

convention earlier in 2016. Burma is the fourth country then approved the ratification in December
2016.

The six countries that ratified the convention have shown the strong government’s political
commitment to combating trafficking in person regionally. However, the commitment for regional
cooperation is in line with the national agenda. In other words, ASEAN member states will cooperate
regionally in combating trafficking as long as this is in line with national agendas and its authority.
Regional agenda that do not conform to or are beyond the capacity of state to act are difficult to realize.

For example the ratification of the convention confirms Thailand continued commitment
to combating human trafficking and is consistent with the government’s policy which declared
fighting human trafficking as a national agenda. It also underscores the government’s commitment
to cooperate with ASEAN Member States to jointly combat this crime. Similarly, Burma’s union
Parliament approved ratification in December 2016 of the ACTIP-WC was an attempt to
strengthen regional collaboration in combating trafficking as well as reducing cases of trafficking
in the country (Nyien, 2016).

The consideration of the priority of the national interest that is more specific to the
national reputation in ASEAN has encouraged the Philippines to immediately ratify ACTIP-WC
in 2017. The Philippines is an ASEAN co-chair in 2017 and is concerned to show that Philippines
is in charge of a good ASEAN chairman by running agreed agendas. As Philippine permanent
representative to ASEAN Elizabeth Buensucceso argues that “the ratification of the ACTIP is
included in the “dream list” of deliverables during the Philippines chairmanship of ASEAN this
year” (Mateo, 2017).

Interestingly, Indonesia is expected to be at the forefront of issues of combating trafficking. Instead, this
country does not belong to the preceding six country category in ratifying the ACTIP-WC and has lagged
behind Cambodia and Burma which ratified in December 2016. One of the reasons for this delay can be
attributed to the process of Indonesian law making . Indonesia’s “lateness” in submitting its ratification
instruments, is mainly because the bill is currently still in the process of harmonization with national law at
the House Representative (Yosephine, 2016). Indonesia’s delay to deposit may also mean that the issue of

regional cooperation in combating trafficking in women and children is not urgent or priority for the
national interest.

The convention has established a legal framework for the ASEAN region to address the issue of

trafficking of persons especially women and children. With this ratification is hoped that
significant regional cooperation on trafficking women and children can be implemented. However,
significant implementation of the ratification remains questioned particularly due to the history of the
member states which lacks a strong adherence to rule of law. This problem will be explained below.

Problems of Cooperation in conducting the 3P

A fundamental international framework used around the world to combat human trafficking,
including the ACTIP, is the “3P” paradigm, which emphasizes prosecution, protection and
prevention. While this serves as the approach, the forms and areas of cooperation in dealing with
trafficking among the member states are mentioned specifically in article 12 and article 13. Article
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12 mentions the area of regional cooperation that include investigation and prosecution of
trafficking: * To further strengthen regional cooperation in the investigation and prosecution of
trafficking in persons case.” The ACTIP goes so far as mentioning the intervention of the state on
the obligations of member states of ASEAN to make strict actions against traffickers, “ ... To
ensure that any person who perpetrates or supports trafficking in person is brought to justice.”
This agreement demonstrates ASEAN members commitment to significantly persecute the parties
that are involved in this crime.

However, identifying what constitutes trafficking in this sense is not easy. ASEAN
member states particularly face difficulty to agree upon what cases constitute trafficking. In
Article 2 of ACTIP-WC, ASEAN has defined trafficking is as follow:

“the recruitment, transportation, transfer, harboring or receipt of persons, by means of the
threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of
the abuse of power or of a position of vulnerability or of the giving or receiving of
payments or benefits to achieve the consent of a person having control over another
person, for the purpose of exploitation”.... (ACTIP-WC).

The definition above is actually adopted from UN Protocol to Prevent, Suppress and
Punish Trafficking in Person, Especially Women and Children, Supplementing the United Nations
Convention Against Transnational Organised Crime, within Article 3.

Although the notion of trafficking has a character that distinguishes it from other types of
crimes, in practice it is often interpreted differently by each country. For example may be that a
host state usually provides a punishment on a smuggling charge while the community and
government of a home country from which the victim comes from would believe that the victim is
as an act of trafficking. An example of this can be seen in the “Siti Aisyah case” whereby she was
accused of murder —a case which involves the Indonesian and Malaysian government— and the
“Maria Velose case” whereby she was a suspect in a drug smuggling —a case which involves the
Indonesian and Philippines government, and later causing turbulent relations among the two
government— The cases have brought intense debate among communities and government in
countries involved. In both cases, there was no agreement between the countries about
interpreting  the case as trafficking or other criminal cases such as drug smuggling. (The
differences among ASEAN member countries and its problem is explained in detail by reviewing
Siti Aisyah and Maria Veloso case studies below).

Even when evidence has been found that a person has been a victim of trafficking, in fact,
it is not easy for a host country to work together to prove them as a victim of trafficking. Usually
by reason of the national sovereignty to determine its absolute policy in its own territory and not
intervened by another state, the host country remains adamant not to be willing to change its
decision. The regional norms and rules have strengthened the idea of traditional sovereignty. In
Article 4 of protection of sovereignty stated: (ACTIP-WC, 2015)

“The parties shall carry out their obligations under this convention in a manner consistent
with the principles of sovereign equality and territorial integrity of states and that of non
intervention in the domestic affairs of other States.”
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Without significant agreement between the ASEAN member states, the law enforcement
may fail to identify victims and instead penalize them for crimes committed as a result of being

subjected to trafficking.There are also doubts on whether rules in the protection of trafficking victims
can be applied. Chapter IV, .Article 14 about Protection of Victims of Trafficking in Person mention this

country duty:

“Each Party shall, where applicable provide care and support to victims of trafficking in persons
within a reasonable period, information on the nature of protection, assistance and support to which they
are entitled to under domestic laws, and under this convention.”

Some countries in ASEAN may be reluctant to bear the burden to provide enough facilities
for the victims. For instance Indonesia already bears the heavy burden as a transit country from
the illegal immigrants that currently overflow to this region. This country together with Malaysia
receives many illegal immigrants from Burma or the Middle East, most of which will go to
Australia as the destination country. Indonesia will receive a heavy burden if it strictly abides by
these conventions. This is also the reason why Indonesia is not in the front run to ratify the
ACTIP-WC.

Indonesia is struggling to allocate funds and assistance to deal with the victims of
trafficking that need protections, assistance, rehabilitation or rehabilitation as the agenda of
ACTIP-WC requires to do so. In fact, Indonesia has been refusing to carry out an obligation to
look after the refugees or asylum seekers by not signing and ratifying the 1951 Refugee
Convention relating to the Status of Refugees (Refugees Convention) and the 1967 Protocol
relating to the status of Refugees.

In order to meet the effort for prevention in trafficking, ASEAN has mentioned various
immediate and short term actions that can be done before necessary long term policies are
implemented. In chapter III, Protection of Victims of Trafficking in Persons stated:

(1) The parties shall establish comprehensive policies programmes and other measures:...
(2) The parties shall endeavor to undertake measures such as research, information and
mass media campaigns and social economic initiatives to prevent and combat trafficking
in persons...(4) The Parties shall take or strengthen measures, including through bilateral
or multilateral cooperation, to multilateral cooperation to alleviate the factors that make
persons, especially women and children vulnerable to trafficking, such as poverty,
underdevelopment and lack of equal opportunity

But the unwillingness and the inability to seriously address the trafficking victims lead to
the question of whether the commitment of ASEAN members to combat trafficking can be carried
out successfully. This will consequently hamper to implement ACTIP-WC regional cooperation
meaningfully.

The two cases studied below can demonstrate the challenge of ASEAN regional
cooperation in combating trafficking in person particularly women and children.
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Evaluating the case studies: the vulnerability of women and regional weakness

Case Study 1: Mary Jane Fiesta Veloso in Drug-Trafficking. Mary Jane Fiesta Veloso, was
arrested in April 2010 for drug trafficking after being caught with 2.6 kilograms of heroin in a
suitcase by the Customs and Excise Authorities at the Adisucipto International Airport in
Yogyakarta, Indonesia. Veloso, who's then sentenced to death in October 2010, got spared due to
a moratorium on capital punishment enacted by Indonesian President Susilo Bambang
Yudhoyono. President Benigno Aquino III in August 2011, requested for clemency a year after
Veloso had already been sentenced to death.

Yet, in December 2013, the newly elected President of Indonesia, Joko Widodo, issued
Presidential Decision No. 31/G - 2014 rejecting all pending requests for executive clemency,
particularly for drug-related cases, including that of Mary Jane (Diola, 2015). In May 2014, the
Philippines Embassy made a request to the Indonesian Ministry of Law and Human Rights to
schedule a jail visit to Veloso, but until October 2014, Indonesian government was not able to act
on the request and the year ended without any visit being implemented. Instead, the Philippines
Embassy received a note verbale in January 2015 from the Indonesian Foreign Ministry stating
that the request for clemency was denied by President Joko Widodo. During the year of 2015,
Indonesia planned to execute 20 death convicts and Veloso's name was already included as the
11th in the death row list.

Veloso's case gained support in Indonesia, Philippines and internationally after her appeals
for clemency were rejected. World champion boxer Manny Pacquiao, are some notable Filipinos
who supported her who even visited her at her Yogyakarta prison. Internationally, Nobel Peace
Prize winner and former East Timor President Jose Ramos-Horta, British tycoon Richard
Branson, United Nations Secretary General Ban Ki-moon, spoke publicly in support of Veloso.
Huge support from many people around the world were also shown through protests, such as the
Migrant Care and Labor Unions protest to urge Indonesian President to abolish the death penalty.
The network of overseas Filipino workers, Migrante International, launched a series of protest
actions through online movement as well.

A courtesy call between Indonesian President Joko Widodo and President Aquino, the
latter once again appealed the case of Veloso. Yet, in May 2015, the Indonesian Supreme Court
released on its website a report that it had rejected the Petition for Judicial Review filed by
Veloso, whereas the private lawyer and Philippine Embassy had not yet received any official
written notice

on the matter. Even though President Aquino has sent his second letter to President Widodo,
requesting the grant of an executive clemency for Veloso, President Widodo stance did not change
a bit on drug-related offenses. Whereas, during President Rodrigo Duterte term of government, it
has been decided that the talk depends on Indonesian President Joko Widodo and his government.
Duterte stressed that he does not have any proposal on Veloso’s case yet since the talk will depend

44



on the Indonesian government (Adel, 2017). At the last bilateral meeting of the two presidents,
discussion was merely focusing on both countries counterterrorism working groups, to trade and
investment. Despite a number of agreements, the bilateral meeting did not discuss the fate of
death row drug convict Veloso (Halim, 2017).

In reconciling Veloso's drug-trafficking case, the Philippines invoked a regional treaty,
namely ASEAN Mutual Legal Assistance Treaty (ASEAN MLAT), signed to fight transnational
crimes in Southeast Asia, which obliges Indonesia to help provide Veloso as a witness to the
human trafficking court case (Holmes, 2016). Leila de Lima, Philippine Justice Secretary,
suggested invoking the ASEAN MLAT with President Aquino, on the basis that the case would
basically prove that Veloso is a human trafficking victim, not a drug trafficker (Esmaquel, 2015).
Through ASEAN MLAT, countries are obliged to help each other in fighting crimes across their
borders and measure mutual legal assistance in criminal matters so that it could become a major
instrument in ending impunity for traffickers. Besides both countries' discussion on the security of
sea lanes, cross-border traffic and patrol, and economic cooperation, a possible high-level
discussion on Veloso's case was also expected to occur. Yet, all of these attempts that have been
made are just a postponement, not an annulment. To conclude, it can be seen that even the
Philippines tends only to take formal procedural actions in solving this case. The massive
settlement movement only happened at the community level.

Case Study 2: Siti Aisyah’s Murder Plot/Trafficking. Siti Aisyah was arrested on 14th
February 2017, a day after the death of Kim Jong-nam —the older step brother of Kim Jong-un, the
Supreme Leader of Democratic People’s Republic of Korea—. Up until now Siti Aisyah, an
Indonesian citizen that lived in Malaysia has been accused as one of the murderers of Kim Jong
nam along with a Vietnamese woman by the name of Duan Thi Huong. She was captured after a
Malaysian police unit was convinced by the CCTV recordings given by Kuala Lumpur
International Airport authorities. Siti and Duan was seen smothering Kim Jong-nam with a napkin

while he was waiting for his flight in a boarding room. A statement released by Siti Aisyah
indicated that she was volunteering for a prank TV show that rewards her with 400 Malaysia
Ringgit and that she has no idea it was a murder scenario. There have been no official statements
or responses from Malaysian government towards Siti Aisyah’s personal statement of the fraud
she claims in the media. Siti Aisyah and Duon Thi Huong, in the eyes of the Malaysian
Government, are currently defendants for the case. Both are understood to have violated verse 302
of Malaysian law for conducting a Premeditated murder towards Kim Jong Nam (Erdianto, 2017)

Ever since the capture, Polis Diraja Malaysia (PDM) Malaysian government has
conducted a number of investigations and has then put Siti Aisyah into a Malaysian-based trial in
such a hastily manner. Indonesia as the country responsible for protecting her has been showing
supportive actions on putting her out of the trials and sending certain demands to Malaysia based
on the Vienna Convention. Indonesian authorities stance to remain neutral raised internal public
discourse whereby the public has demanded Indonesian’s government to be more aggressive in
terms of demanding ‘justice’ for Siti Aisyah and not only reminding Malaysia to respect the
Vienna Convention on Diplomatic Relations.

There was no clear coordination between Indonesia and Malaysia in the investigation
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process, this is seen by Malaysian behaviour that keeps on rejecting Indonesian’s demand towards
intervention on the investigation. Rather than giving clear information of the whole investigation
process, Malaysia chose to give political stance towards DPRK accusing them of recruiting Siti
Aisyah as their agent to kill Kim chol or Kim Jong-nam. This statement was made by their
Foreign Minister and also the head of Polis Diraja without any further explanation of the result of
their investigation.

Siti Aisyah was finally brought to court after a long process of investigation. Diraja Polis
Malaysia or the Police unit of Malaysia cannot find any other supporting-valid source to ‘cancel’
her escort to the court. The only evidence to identify her actions were the CCTV provided by
KLIA2 Airport authorities. Malaysia has also finally approved Indonesia’s demand for consulate
rights to send advocates from Indonesia giving companionship and help to Siti Aisyah in order to
face her trials (SuryaMalang, 2017).

So far there are no significant efforts from both sides of the house to try to make
improvements towards their coordination in putting Siti Aisyah’s case to an end. Malaysia has
been very consistent in making verdicts while Indonesia remains confused and hindered from the
uncertainty they get from Malaysian government. Indonesian efforts in saving Siti Aisyah are
namely demanding consulate rights for Siti Aisyah and reminding Malaysia to respect the Vienna
Convention to give more open information towards the case. Both those efforts have met a delay
for several weeks however.

Evaluating the two case studies. The two case studies show some points for describing
how vulnerable the position of women in Southeast Asia becomes to the victim of trafficking. In
general, the root of the problem such as lack of education, poverty can be argued tendency for
women to be the victim of trafficking. Criminals activities are taking advantage of the women
who are keen to have a better life in neighborhoods like Mary Jean and Siti Aisyah. They were
trapped to become the main agent for the smuggling and killer without really understanding what
they are doing and its risk.

Now, it is getting popular for transnational crimes activities in Southeast Asia using
women like Mary Jean and Siti Aisyah to become the agents of crime. The perpetrators are
understood to use the perception of gender bias among society that only men are capable of doing
the activities of violent and criminal activities while women are unable to act as a perpetrator of
crime. Women are connoted physically weak, timid and have no courage to become violent
agents. With this biased gender perception, women are expected to be easier to deceive apparatus
by using women. In the case of Veloso, officials in Yogyakarta Immigration, officials are
expected not to alert, careless and suspect women as perpetrators of crime. By using women as
perpetrators such as in the case of Veloso who brought drugs to the city of Yogyakarta it is
expected to escape. Likewise with the case of assassination attempt against Kim Jong-nam , step
brother of the North Korea leader , who was likely in the past has always been alert of several
attempts to kill him, but becomes less alert with women like Siti Aisyah and Duan Thi Huong
who suddenly approaches and attempts to commit murder against him. With the tendency of
women being used for transnational crime in SEA has increased, it gives a tremendous task for
ASEAN member states to be able to protect their innocent women for taking part in the modus
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operandi of the criminal activities. Yet, eradicating poverty as a source of the problems that make
women go overseas and part of the unwilling criminal activities may not be easy in the short run.
Still, states need to cooperate to discourage women being a prey of criminal activities as well as to
limit or to destroy the main perpetrator of the illicit business seriously.

However, it is not easy for ASEAN to conduct genuine and meaningful cooperation due to
several issues that limit its efforts in protecting women. First of all, ASEAN member states have
difficulties to see the case from a similar perspective. Home and host countries have different
opinions about the status of the suspected women. For example in the case Mary Jane, Indonesia
has the stance to punish her as a drug smuggler who then deserves to receive death penalties as
this country by law. In contrast, the Philippines government and supported by its community
believes that Veloso is a victim of trafficking and therefore she deserved to be released from
Indonesian punishment. This latter opinion is particularly supported by the confession of Marie
Jane recruiter whom part of drug smuggling organized. So far Indonesia considered the
Philippines plea and postponed the death penalty, but this country has not annulled Marie Jane
condition is found guilty for drug smuggling.

Similarly, there are also differences in response between Indonesia and the Philippines in
the case of Siti Aisyah. While the majority of the people in Indonesia, believe that Siti Aisyah is a
victim of trafficking, Malaysia, as a host country, reported to the world that she is a killer or as
agents of the crime. The woman has been proved guilty by host countries law. There is no
consensus or same perception between Indonesia and Malaysia of the action done by Siti Aisyah
where Malaysian government sees Siti Aisyah as perpetrators and Indonesia sees her as the
victim. This case had also questioned international citizens whether ASEAN had also made
transnational crime such as trafficking an urgency and a prior agenda. Without similarity to
understand the cases among the member states would be extremely difficult to cooperate in
aiming to protect women in Southeast Asia from the prey of transnational crime.

Moreover, ASEAN does not provide a mechanism to mediate the differences in looking
at the cases as well as to be able to commit to conducting mutual cooperation closely in handling
the problem. The principal region of the traditional Westphalian system still hinder the significant
cooperation between the countries to help the SEA women from the prey of trafficking crime.
States seem reluctant to conduct mutual intervention in handling the case. For example, there was
no clear coordination between Indonesia and Malaysia in the investigation process. The
investigation Malaysian government has been very uninformative and has shown a close-secretive
manner towards Indonesian government, this is why until this moment Indonesia cannot make any

explicit supportive statement to the action being held by Siti Aisyah. Under the claim to respect
the national sovereignty, and its authority, Indonesia mostly preferred to stance in its decision to
find guilty of the Mary Jane case and rejected the last proof that she is innocent and a victim of
trafficking.

Claim for maintaining respect in national sovereignty has actually become an instrument
to show that there is no trust among the ASEAN members to find the truth behind the case which
can help to sustain the rights of the victim. The host country tends to prioritize its national

47



prestige to stand on their previous judgment rather than to rehabilitate the victim. If the host
country finally relaxes the punishment, this is merely because of high political consideration,
rather than considering sustaining the rights of the women who were suffering from reckless
justification of the apparatus.

To conclude

The ACTIP seems hopeful that significant collaborative response among ASEAN member states
in prosecution, protection and prevention of women from trafficking crime activities in Southeast
Asia would be applied. However, there have been significant detrimental issues which limit the
aim of the ACTIP. Member states still have problems in prioritizing its national sovereignty and
authority above the mutual collaboration. Lack of mutual trust is also a problem to cooperate in
solving the problem. Furthermore, the convention lacks mechanisms to prioritize women
protection rather than states interest.
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Abstract

Twenty years ago, the Tehran Framework, adopted during the yearly OHCHR regional workshop
for Asia-Pacific laid out four pillars (United Nations 1998) of which one suggested the idea that
National Human Rights Institutions (NHRIs) are the most solid foundation at the national level to
build an efficient regional human rights mechanism (Baik 2012, 194). In the absence of a strong
regional mechanism, the NHRIs have an important role to play for the promotion and the
protection of human rights in the Southeast Asian (SEA) States, in the event where those NHRIs
are in conformity with the 1993 Paris Principles (United Nations 1993). Those principles include
independence both in their funding and their operations, with the possibility of conducting
inquiries based on individual communications. According to the Global Alliance on NHRIs
(GANHRI), which is mandated by the UN to grade and give accreditation to NHRIs (‘Global
Alliance of the National Human Rights Institutions’ 2017), most of the SEA NHRIs do not
enforce those principles at an efficient level, or not at all. Given the lack of independence of the
SEA NHRIs and the inefficiency of the AICHR, there has been too little literature on the
complementary of the NHRIs and the AICHR in their roles, both at the national and regional
levels. Indeed, we strongly believe that such complementary is a lucky possibility if the NHRIs
and the AICHR take their cooperation to the next level.

Our paper will explore (1) how, within their own mandates, the SEA existing NHRIs and
the AICHR can work together to advance the promotion and the protection of Human Rights in
the region; (2) how laws that would establish NHRIs in the remaining countries could be adopted
in order to respect the Paris Principles while being strong foundations to the AICHR; and (3) how
best practices from NHRIs evolving in a different regional environment (OAS, ECtHR, AfHRC)
can influenced the AICHR to strengthen the relationships between SEA NHRIs.

Introduction

The United Nations (UN) has recognized the centrality of the Paris Principles in
establishing National Human Rights Institutions (NHRIs) equipped with ‘“quasi-jurisdictional
powers” (United Nations 2004) and being able to “facilitate a greater understanding within the
judiciary of international human rights norms to ensure their application in national
jurisprudence” (United Nations 2004). In other words, NHRIs can operate as bridges between the
international human rights norms and mechanisms, and the national ones, their quasi jurisdictional
powers allowing them to have a more efficient protective role’ than regional mechanisms, at
least this is the case in Southeast Asia (SEA). The region has a young, non binding, and heavily
criticised regional human rights mechanism, the ASEAN Intergovernmental Commission on
Human Rights (AICHR) that was adopted in 2009 by the ten ASEAN States. The AICHR being

79 More on the protective role of NHRIs, Cf. James Gomez & Robin Ramcharan, « The « Protection » Capacity of
the National Human Rights Institutions in Southeast Asia », Southeast Asia Research Centre Working Paper Series,
No. 172, 2016 available at http://www.cityu.edu.hk/searc/Resources/Paper/16021610 _172%20- %20WP%20-
%20D1%20Gomez.pdf (accessed on 6/21/2017).
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stripped of a number of prerogatives (individual complaints, investigation, etc...), not much has
been done over the past 8 years to improve the promotion and the protection of human rights in
an efficient manner in Southeast Asia. Moreover, only 5 of those 10 ASEAN states, and Timor-
Leste80, have a NHRI even though half of them do not comply entirely with the 1993 Paris
Principles (GANHRI 2016).

While the SEA region is currently facing a general backlash on human rights protection, and in the
absence of a strong regional mechanism, we would like to investigate how, or if, the NHRIs could
(re)enforce the protective role of the AICHR. Our paper will therefore explore (1) how, within their own
mandates, the SEA existing NHRIs8!and the AICHR can work together to advance the promotion and the
protection of human rights in the region; (2) how laws that would establish NHRIs in the remaining
countries®? could be adopted in order to respect the Paris Principles while being strong foundations to
the AICHR; and (3) how best practices from NHRIs evolving in a different regional environment
(Organization of American States (OAS), European Court of Human Rights (ECtHR), or the African

Human Rights Court (AfHRC)) can influenced the AICHR to strengthen the relationships between SEA
NHRIs.

Increasing Cooperation Between SEA Existing NHRIS & AICHR

In 2004, the four existing human rights commissions in Southeast Asia, namely the Komisi
Nasional Hak Asasi Manusia of Indonesia (KOMNAS HAM), the Suruhanjaya Hak Asasi
Manusia of Malaysia (SUHAKAM), the Commission on Human Rights of the Philippines
(CHRP), and the National Human Rights Commission of Thailand (NHRCT) “decided to come
together as a united force to help fast track the establishment of an ASEAN human rights
mechanism” (SEANF 2017). It later led to the creation of a forum that took the name of
Southeast Asia National Human Rights Institution Forum (SEANF) in 2009. In 2010, the
Provedor for Human Rights and Justice of Timor-Leste (PDHJ) joined as the fifth member, and in
2012, the Myanmar Human Rights Commission (MHRC) became the sixth member of SEANF.
Thirteen years ago, this “united force” was the first expression of cooperation between the
Southeast Asian NHRIs and the later established AICHR, and shows a long lasting regional
interest in enhancing regional promotion and protection of human rights. In 2007, to strengthen
their relationships, the then four members adopted a Declaration of Cooperation that encourages
the Southeast Asian NHRIs to “do whatever possible to carry out jointly, either on bilateral or
multilateral basis, programmes and activities in areas of human rights identified and agreed upon

80 Timor-Leste is due to join ASEAN in 2017, and is currently an observer within the AICHR mechanism.

81 There are 6 NHRIs in Southeast Asia : Komisi Nasional Hak Asasi Manusia (Komnas HAM) of Indonesia;
Suruhanjaya Hak Asasi Manusia (SUHAKAM) of Malaysia; Myanmar National Human Rights Commission
(MNHRC); Commission on Human Rights of the Philippines (CHRP); National Human Rights Commission of
Thailand (NHRCT); and, Provedor de Direitos Humanos e Justica (PDHJ) of Timor Leste. (SEANF 2017)

82 This includes: Brunei-Darussalam, Cambodia, Laos, Singapore, and Viet Nam.In 2007, building on on-going work
across its programmes, OSCE’s ODIHR established a Focal Point for

Human Rights Defenders and NHRIs which closely monitors the situation of human rights defenders and

NHRIs in the OSCE region and promotes and protects their interests, see: http://www.osce.org/odihr; Similarly,

the Council of Europe and its Commissioner for Human Rights, have also highlighted the need for states to have
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at the meetings” (SEANF 2007). It also mandates SEANF members and the AICHR to gradually
develop regional strategies to better promote and protect human rights in the region. All members
therefore agreed to advise their own government on the necessary steps to establish an ASEAN
human rights mechanism complying with the ASEAN Charter (SEANF 2007).

Despite the willingness of the Southeast Asian NHRIs to engage with the AICHR, no real
achievement was made between 2009 and 2014. This changed when the AICHR changed its view
on the NHRIs, and decided to “held a long-requested meeting with the NHRI representatives on
29 April 2014 during the Consultation with Stakeholders on the Contribution to the Review of the
Terms of Reference (TOR) in Jakarta” (Wahyuningrum 2014). During this meeting, the civil
society presented a report on AICHR’s work highlighting points where the Commission
underperformed. Their first point focused on its failure to establish an  institutionalised
relationship with stakeholders including NHRIs (SAPA Task Force on ASEAN and Human
Rights 2014). It led the AICHR to adopt guidelines on its relations with the Civil Society
Organisations (CSOs), from which NHRIs

are considered part of (AICHR 2015). Those guidelines adopted in 2015 allow CSOs to apply for
consultative status with the AICHR, although the procedure has been deemed controversial as
lacking transparency (ICJ 2016). After two rounds of a long process, no NHRI has been awarded
such status, or — to this date — has been known to have even applied (AICHR 2017a). As of today,
it is not clear whether this status would reinforce the already well-established cooperation
between the NHRIs and the AICHR. Indeed, based on section 18 of the Guidelines, the CSOs
awarded with a consultative status can be consulted by the AICHR for consultation, seminar,
workshop, regular reporting/briefing, implementation of specific studies, project implementer, or
any other format determined by the AICHR (AICHR 2015). Rather than a two-ways cooperation,
the formula shows that the AICHR will remain in control of the issues treated. Moreover, section
19 provides that “[o]fficial transmission of documents from CSOs and institutions shall be
submitted to the ASEAN Secretariat who will circulate to the AICHR Representatives" (AICHR
2015). Therefore, the AICHR is stripped by the ASEAN of the possibility of receiving unwanted
communications.

Still nowadays, SEANF NHRI-members keep “seeking a regular mode of engagement with the
ASEAN, AICHR, ACWC, and related human rights bodies in Asia” (Khine Khine Win 2016), by
organising and participating to activities gathering the subregional human rights body(ies),
officials and CSOs. For instance, last March, SUHAKAM jointly organised with the AICHR, the
first-ever AICHR Judicial Colloquium on the Sharing of Good Practices regarding International
Human Rights Law in Kuala Lumpur (AICHR 2017b). Strengthening the relationship and the
cooperation between the NHRIs and the AICHR through the SEANF is primordial, but we may
emphasis on the need for both the existing Southeast Asian NHRIs (whether within the SEANF
or outside of it) and the AICHR to assist the other five countries of the subregion to adopt a
national human rights body falling under the scope of the 1993 Paris Principles.

LESSONS LEARNT: BEST PRACTICES FROM NHRIS EVOLVING IN DIFFERENT

REGIONAL CONTEXTS

As of 24th January 2017, the Global Alliance of National Human Rights Institutions
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(GANHRI) Sub-Committee on Accreditation (SCA) has accredited 117 NHRIs throughout the
world: 74 of which with a A4 status (full compliance with the Paris Principles), 33 with a B status
(not full compliance), and 10 with a C status (non-compliance) (GANHRI 2017b). Most of all
those NHRIs evolve in different national and regional contexts, and have built through the years
different relationships with regional human rights bodies. We will have a look at NHRIs
interactions within the European, the Latina-American and African mechanisms while trying to
draw best practices that could be applied in Southeast Asia. Those best practices are all related to
the NHRIs’ participation prerogatives in the judicial systems. Indeed, it is worth reminding that
among those prerogatives, and depending on the format of the NHRI, “some NHRIs have the
power to bring matters to court if their decisions are not adhered to; a NHRI should be prepared
to use this power also with respect to participation. A NHRI should consider intervening in court
cases touching upon participation as a friend of the court (amicus curiae) to ensure that the
relevant human rights provisions are taken into account by the courts” (Ulrik Spliid 2013).

NRHIs in Europe

Although, several European regional organisations have acknowledged and promoted the establishment of
strong and independent NHRIs in the European countries®3, we will focus here on the relation between
NHRIS, the European Network of NHRIs (ENNHRI)34and the European Court of Human Rights
(ECtHR). Indeed, the Council of Europe$s“emphasised the NHRIs’ cooperative role. European NHRIs, for
instance, have played an active part in the process of the reform of the ECtHR3¢” (European Union
Agency for Fundamental Rights 2012). Willing to reinforce the cooperation between the ECtHR and the
NHRIs, the 2012 Brighton Declaration issued during the High Level Conference on the Future of the
European Court of Human Rights provided that “the States Parties are determined to work in partnership
with the Court to achieve this, drawing also on the important work of the Committee of Ministers and the
Parliamentary Assembly of the Council of Europe as well as the Commissioner for Human Rights and the
other institutions and bodies of the Council of Europe, and working in a spirit of cooperation with civil
society and National Human Rights Institutions' ' (High Level Conference on the Future of the and
European Court of Human Rights 2012). The Declaration therefore acknowledges the role of European
NHRIs in the ECtHR’s proceedings. Nonetheless, European NHRIs have been able to intervene as a third

83 Paris Principles-compliant NHRIs in place, see: http://www.coe.int/en/web/commissioner/co-operation-with-
national-human-rights-structures?desktop=true.

84 ENNHRI enhances the promotion and protection of human rights across the wider Europe region, by bringing
together NHRIs to work on a wide range of human rights issues and supporting their development. ENNHRI has a
membership of 41 NHRIs from across wider Europe, including Ombudsman Institutions, Human Rights
Commissions and Institutes: see http://ennhri.org/Promoting-and-protecting-human-rights-across-wider-Europe. 8 The
Council of Europe(CoE) is an international organisation whose stated aim is to uphold human rights, democracy, rule
of law in Europe and promote European culture. Founded in 1949, it has nowadays 47 member states: see http://
www.coe.int/en/web/portal/home.

85 The Council of Europe(CoE) is an international organisation whose stated aim is to uphold human rights,
democracy, rule of law in Europe and promote European culture. Founded in 1949, it has nowadays 47 member
states: see http://www.coe.int/en/web/portal/home.

86 For instance: Intervention by Des Hogan on behalf of the European Group of NHRIs, High-level conference on the
future of the ECtHR, Interlaken, 18-19 February 2010, available at:
https://www.bj.admin.ch/dam/data/bj/staat/menschenrechte/emrk/ber-ministerkonf-fe.pdf and intervention by
Beate Rudolf, on behalf of the European Group of NHRIs, High-level conference on the future of the ECtHR,
Izmir, 26-27 April 2011, available at:
https://www.ihrec.ie/download/doc/izmir_oral_statement european_.
ns.doc .

roup_of national human_rights_institutio
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party through the procedure of the amicus curiae, both alone8” or as a group. Indeed, NHRIs being
increasingly interested in joining the proceedings of the ECtHR, their ability to do so has been recognised
in the news under Article 36§2 of the ECHR (Rajska and Rudzinska-Bluszcz 2016). After several
successful interventions by NHRIs alone, the European Network has been able to submit amici curiae as
an organisation before the ECtHR. What later became the ENNHRI intervened for the first time in 2008,
in the case DD v. Lithuania which is considered “the first such application as a third-party, in other words
not as a party to the proceedings, by an European NHRI before this regional court” (European Union
Agency for Fundamental Rights 2012). In August 2011, the European Group made its second intervention
before the ECtHR in Gauer v. France, focusing its submission on the international standards on protecting
women and girls with an intellectual disability from

intrusive procedures such as sterilisation (ENNHRI 2011). The European NHRIs also have a role

to play in the execution of the ECtHR level as they can “have a role in the implementation of the
judgments of the European Court both at the European and national level” (de Beco 2010).
NHRIs can indeed provide information to the Council of Ministers of the CoE in charge of the
execution of the judgement, or/and they can monitor its implementation at the national level by
giving recommendations to the State authorities on the best measures to take. The European
NHRIs are therefore at the heart of the promotion and the protection of human rights, and a true
partner of the ECtHR as “they can form bridges between both national and international human
rights systems” (de Beco 2010).

NHRIs in the Americas

Firstly, we would like to stress that we will address only the NHRIs in the Latin American context
and not the Americas as whole as when it comes to Human Rights and NHRIs, the United States
and Canada choose to stay out of the mechanisms. Indeed, the region has a dense array of regional
platforms, among them the Organisation of American States8® and, in particular, its independent
mechanism for the promotion and the protection of human rights, the Interamerican Commission
on Human Rights (IACHR)8% and the Court. OAS has quickly shown an interest in the NHRIs
with a declaration calling for their establishment in all member states in 1997 (NHRI Torture
prevention & response 2012). Since then, the OAS has continuously promoted the role of these
institutions which are taking the form of Ombudsman (Defensor del pueblo) in most of Latin-
American states, and ensure their role of human rights promotion and protection. Similar to the

87 See for example the intervention of the Northern Ireland Human Rights Commission in Shanagan v. UK or the
Polish Helsinki Foundation for Human Rights’ intervention in Staroszczyk v. Poland (no. 59519/00, 22 March 2007).

88 The Organization was established in order to achieve among its member states "an order of peace and justice, to
promote their solidarity, to strengthen their collaboration, and to defend their sovereignty, their territorial integrity,
and their independence." Today, the OAS brings together all 35 independent states of the Americas and constitutes
the main political, juridical, and social governmental forum in the Hemisphere: see http://www.oas.org/en/about/
member_states.asp.

89 The IACHR is a principal and autonomous organ of the Organization of American States (“OAS”). It is composed
of seven independent members who serve in a personal capacity. Created by the OAS in 1959 and together with the
Inter-American Court of Human Rights (“the Court” or “the I/A Court H.R.), installed in 1979, the Commission is
one of the institutions within the inter-American system for the protection of human rights (“IAHRS”). See http://
www.oas.org/en/iachr/mandate/what.asp.
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European and Southeast Asian NHRIs, an organisation coordinating the work of the NHRIs in
the Americas has seen the light of the day in 1995, the Iberoamerican Federation of Ombudsmen
(FIO)%0 to which all NHRIs in the region are affiliated. Independent from the FIO but working in
cooperation with it, it is worth noticing the existence of sub-regional peer networks such as the
Andean Council of Defensorias del Pueblo (CADP)%! created in 1998 and which includes the
NHRIs of Bolivia, Colombia, Ecuador, Peru, Venezuela and Panama (NHRI Torture prevention
& response 2012). However, contrary to Europe or SEA, all countries in Latin-America have at
least one national human rights institution, when they often have several national and local ones.
Most of those institutions have been created in the early 1990s (except for Uruguay, Chile and
Brazil in the 2010s), and have therefore a long experience of handling the promotion and
protection of human rights in a changing context. Like the ECtHR, the Iberoamerican have been
able to intervene before the proceedings of the IACHR with the procedure of amicus curiae. The
Peruvian Defensor  del Pueblo®2 is known for its numerous interventions and the Court
extensively relies on its amici curiae, as well as other documents such as reports submitted as
evidence before the Court. The NHRIs can also assist the Court in the implementation of its
judgments. Nationally, the Latin-American Ombudsmen have also powers before the courts to
effectively protect human rights, and are known to effectively assist the public in gaining access
to the judiciary (Reif 2004).

NHRIs in Africa

Aside from being members of networks such as the Network of African National Human Rights
Institutions (NANHRI)!69, African NHRIs have historically engaged with the African
Commission on Human and People’s Rights (ACHPR) by attending sessions aimed at assisting
the ACHPR in the protection and promotion of human rights. Indeed, since a decision from 1998
(IHRDA 2015), NHRIs can become affiliates with the Commission thanks to a mechanism
similar to the GANHRI-SCA’s accreditation mechanism based on the 1993 Paris Principles
(NANHRI 2016). As of 2016, there were 27 NHRIs with Affiliate status at the ACHPR, 18 of
which received an accreditation 4 (NANHRI 2016). A recent report by UNDP and NANHRI,
Study on the State of National Human Rights Institutions in Africa, focuses on six key areas of
the NHRIs: establishment and oversight; independence; financing; capacity; stakeholder
engagement; and rights-based service delivery and development. Outside of NANHRI, some
African NHRIs have also concluded bilateral agreements which comprise exchange of

90 See : http://www.portalfio.org/

91 See : http://www.defensoria.gob.bo/sp/noticias_proc.asp?Seleccion=359

92 See the Five Pensioners Case, 23 February 2003, no°98 (2003), IACHR; or, Barrios Altos Case, 3 September
2001, no®°83 (2001), IACHR.

93 African NHRIs first gathered in Yaoundé (Cameroon) in February 1996 and adopted the Yaoundé Declaration
establishing a Coordinating Committee of African National Institutions for the promotion and protection of Human
Rights tasked with assisting in the coordination of African NHRIs’ activities and enhancing their visibility. In
October 2007. They formally created the Network of African National Human Rights Institutions (NANHRI) to
replace the Coordinating Committee. There are 44 (out of the 47 NHRIs present on the African continent) members.
See: http://www.nanhri.org/members/.
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knowledge, information and best practices, as well as technical support. The case studies
conducted by UNDP and NANHRI show “that recently established NHRIs that benefit from peer
support, during their inception periods, perform better in terms of capacity and
effectiveness” (UNDP and NANHRI 2016, 73). One of UNDP’s representatives acknowledge
that “the recognition of the need for effective NHRIs as well as the general changes in the
African political and social landscape, and growing international advocacy, have greatly
increased the profile of human rights issues in Africa,” (UNDP 2016). The study concluded that
NHRIs play an essential role in a country towards the advancement of the human rights agenda,
good governance and sustainable development. also draws key findings (UNDP 2016), that we
believe could be applied to the SEA NHRIs too. Among them:

« It is important to strengthen the human rights-based approach;

* NHRIs should be strengthened to become flagbearers of such an approach among relevant

government agencies;

* NHRIs have human and financial constraints, and need greater capacity; * Governments are

encouraged to provide appropriate political will for the legal, financial and operational

autonomy of NHRIs;

* Governments should work closely with NHRIs in order to address emerging human rights

issues.

If we looked at the practice of the NHRIs’ interactions with the regional human rights
mechanisms, it appears that the NHRIs “are not making serious efforts to engage the
Commission” (IHRDA 2015). Indeed, according to the African Activity Reports from the 52nd to
56th Ordinary Sessions, respectively 24, 32, 42, 18 and 43 NHRIs attended the sessions while
over the same period, an average of five NHRIs issued statements (IHRDA 2015). On a similar
trend, the NHRIs’ engagement with the Court is really poor (Reif 2004, 252) as none of them has
yet intervene in the proceedings due to a general lack of information (on whether one of their
national has submitted a complaint, on the proceedings before the Court, on whether their
country recognised the Court, etc.) (IHRDA 2015). Moreover, it seems that the African NHRIs
interpret their mandates narrowly and deem themselves non-competent to assist the Court and/or
the Commission in the implementation of the decisions. In response to the scepticism of the
NHRIs, analysts have argued that “dualism or monism as a prevailing system does not count
much so long as states have agreed to be bound by international treaties as a matter of
principle” (Dinokopila 2010). Therefore, in an effort to curb the NHRIs engagement with the
regional mechanisms and to reinforce its capacities, NANHRI issued few months ago (in 2016)
two reports. The first one is a set of Guidelines on the Role of NHRIs in Monitoring
Implementation of Recommendations of the African Commission on Human and People s Rights
and Judgements of the African Court on Human and People's Rights%* while a second one is a
Mapping Survey of the Complaint Handling Systems of African National Human Rights

94 Cf: http://www.nanhri.org/wp-content/uploads/2016/10/draft-13-English-Version.pdf.
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Institutions?’.

After looking at how NHRIs interact with their regional human rights mechanisms in
Europe and Americas, we came to the conclusion that most of all NHRIs operate with the
following scheme:

- The NHRIs, before engaging with the regional mechanism (Commission or Court) have
gained a strong position at home, with effective prerogatives of reporting, assisting the
public to access and gain justice, and intervening as a third party when necessary.

- The NHRIs first intervene alone before the regional human rights mechanism, first before
the commission, gaining later on access to the Court.

- The NHRIs, operating under a regional network also succeed in gaining access to the

regional mechanism, and are deemed more powerful in their action as such. - The NHRIs are

valued as a strong ally by the regional mechanism, and have become a partner both at the
regional and national level.

If we look at the African situation, we acknowledge while there are NHRIs in 47 out of the 54
countries on the continent, much remains to be done in terms of the quality of the
relationships between the regional human rights mechanisms and the NHRIs, when there is
one. The overall situation is therefore closer to the one in Southeast Asia even through the
political and human rights contexts are different.

For the Southeast Asian NHRIs, the main difference with the European and Latin-American
mechanisms, remains in the fact that when the NHRIs were created in those regions, the regional
human rights mechanisms already existed and were fully functioning. The NHRIs have therefore
been integrated to an already existing mechanism. In Southeast Asia, this is not yet the case, so
part of the problem for the existing NHRIs is to apply the above scheme while assisting the
ASEAN Intergovernmental Commission on Human Rights in creating a binding mechanism too.
The second part of the problem would be to assist the other SEA countries in adopting NHRIs in
the coming years that would already integrate those best practices.

Setting New NHRIS In SEA As Strong Foundation For AICHR

National human rights institutions, when established in the rights circumstances and in
accordance with the 1993 Paris Principles, can play a significant role in promoting and protecting
the human rights and fundamental freedoms set forth in the Universal Declaration of Human
Rights (UDHR) and the international human rights treaties (OHCHR-Cambodia 2006). Whatever
their forms, NHRIs are intended to complement state organs responsible for ensuring that human

95 Cf: http://www.nanhri.org/wp-content/uploads/2016/10/English-Mapping-Survey-Final.pdf.
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rights are protected and observed, and they can also provide an important bridge between
Government and civil society (OHCHR-Cambodia 2006). With the partial success of the already
existing NHRIs in the region, it feels important to remind how setting new NHRIs in the
remaining Southeast Asian countries could reinforce and push further the development of the
AICHR and a binding mechanism. By drawing from the above good practices combined with the
Paris Principles, we would like to make sure that the NHRIs that would be created in Brunei-
Darussalam, Cambodia, Laos, Vietnam or Singapore based on those Principles are equipped to
last in time. And, so they do not meet the faith of the NHRC of Thailand or Myanmar which have
been downgraded to a B accreditation due to their lack of independence while Indonesia was re-
upgraded to an accreditation 4 at the end of 2016 thanks to its efforts (GANHRI 2017a). Their
existence in SEA, and their mandate and activities, “have been described as an ‘unhappy
marriage between national human rights institutions and national governments” (Phan 2012).

As mentioned, a NHRI can be created under one for four models: a human rights
commission, an advisory committee, an ombudsman, or a human rights institute. We have
previously seen that, in general, the African and West European countries have preferred a hybrid
form of commission and committee, while Latin-American countries prefer the ombudsman
model. Scholars identified the human rights commission model, predominant in Commonwealth
countries, as the classic type of NHRI since it is the model that is the closet from the one
articulated in the Paris Principles (Shubhankar Dam 2007). According to those principles, a
commissions carry out a wide range of functions including advising the government on human
rights issues, monitoring implementation of human rights laws, and carrying out awareness-
raising and training activities in the area of human rights, and depending on the countries, can be
granted quasi-judicial investigatory authority (United  Nations 1993). Scholars have also
identified another model based on the National Consultative Commission of Human Rights of
France and therefore, referred to as the French model (Shubhankar Dam 2007). This model
emphasises the advisory role of the body in building bridges between civil society and the
government rather than focusing on investigation and monitoring. To sum up, “while institutions
developed under the human rights commission model act as quasi-judicial watchdogs on the
activities of the state in human rights matters, the French emphasis is on supplementing the
activities of the state in pursuing research and awareness” (Shubhankar Dam 2007). Rather than
conforming to a unique model, in the eighties and nineties, the idea of adopting a NHRI with a
hybrid form between the ombudsman/commission emerged in the Americas and Eastern Europe.
This hybrid ombudsman/commission is often mandated “not just to monitor the legality and
fairness of public administration but also to promote and protect human rights in the public
sector” while being equipped also with “strong investigative powers and the authority to monitor
compliance” (Shubhankar Dam 2007). Southeast Asian state have so far privileged the French
model of commission, with the exception of Timor-Leste which has established an ombudsman,
but we might acknowledge, based on the Latin-American NHRIs’ experiences that the hybrid
form of ombudsman and commission might suit better when it comes to supporting the
development of regional mechanism.

Efforts from CSOs have been observed in the remaining Southeast Asian countries to push
for the establishment of independent NHRI. In this regard, the Asia Pacific forum noted that it
has responded to “requests for advice from governments and civil society on the role, function,
establishment and accreditation of NHRIs [...] includ[ing] Cambodia, Laos, and Vietnam” (Asia
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Pacific Forum 2017). However, it has also emerged that, even though being backed up by
neighbouring states through UPR recommendations, those efforts were not materialised yet. For
instance, Singapore who continuously argues that human rights are western values received such
recommendations from Timor-Leste, Indonesia or even Malaysia, and can’t therefore dismiss the
relevance of establishing a NHRI (Kuah 2016). Brunei and Laos have both declined the
recommendations made to them on adopting a NHRI, and despite CSOs request nothing has yet
been done to establish such institution (The Brunei Project 2016; FIDH 2015). In Cambodia, the
first efforts to establish a NHRI go back twenty years ago, and have recently received some
support by the executive following the Second UPR. However, the backlash that followed the
adoption of the Law on NGO (LANGO) in 2015 has put a stop to the efforts of establishing a
NHRI (ADHOC 2015). In Vietnam, after a 2011 report from UNDP titled Building a National
Human Rights Institution A study for the Ministry of Foreign Affairs of the People’s Republic of
Viet Nam, and since the 2013 Constitutional reform, the government has shown some willingness
to establish a NHRI (Vu and Tran 2016), but it has yet come to life.

It has been recognised that enacting a law establishing a NHRI can take time as consultation is
needed among all stakeholders as well as the necessity of securing funding on a long-term basis
to insure the institution’s continuous independence. In its report to the Ministry of Foreign Affairs
of the People’s Republic of Viet Nam, UNDP highlighted a simple thirteen steps process that
might worth to be known:

- Step 1 Establishment committee

- Step 2 Mandate and functions of the institute

- Step 3 Landscape of human rights challenges

- Step 4 Consultation of stakeholders

- Step 5 Draft structural model

- Step 6 Establishment of a Board of Trustees/of the commission
- Step 7 Recruitment of the Board of Directors

- Step 8 Draft strategic plan

- Step 9 Refining the structure: Organisation and processes
- Step 10 Recruitment of staff

- Step 11 Funding

- Step 12 Establishment of an international network

- Step 13 The path towards accreditation with the ICC

Cambodia and Vietnam have already achieved some of those steps, and can count on the support
of the APF, SEANF and UN agencies. However, no support by AICHR has been publicly made
while it has been proven in other regional contexts that mutual support between NHRIs and a
regional human right mechanism can only reinforce both of them. The presence of well-grounded
NHRIs in the remaining SEA countries will reinforce the practice of human rights at the national
level to only benefit the regional level.
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CONCLUSION

It has been admitted by several stakeholders that “[t]he work of SEANF member NHRIs
on receiving and investigating complaints from victims of human rights violations, monitoring
human rights program implementation, investigating situations, carrying out field visits and
offering remedies can support the work of AICHR at the subregional level” (Wahyuningrum
2014). Beyond SEANF’s commitment to the protection and promotion of human rights at the
sub-regional level, the reinforcement of the work of the AICHR will come  from the
rationalisation of human rights practice and from the realisation that it’s beneficial for all
branches of the tree. NHRIs have proven, through the years and despite various contexts, being
one of the most reliable institutions to practice human rights at the national level, protecting
people’s rights as well as institutions’. Therefore, through the concordant efforts of all
stakeholders, from existing NHRIs, governments working toward the establishment of a NHRI,
the AICHR itself, regional and international NHRIs networks, as well as CSOs, there is a hope
for the development of a stronger regional mechanism. The only unknown component is how
much time will be needed.
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Abstract

The Internet is changing the ways in which people interact, learn and communicate. For those
who have access to the Internet, it is becoming increasingly difficult to imagine life without it. It
offers people all kinds of opportunities, including exercising our human rights both online and
offline, as different UN Human Rights Council resolutions have established.? States have also
started paying more attention to Internet related rights in the Universal Periodic
Review.97Throughout Southeast Asia and the world, people have taken to online platforms to
express themselves in ways that were not possible through traditional mediums. The Internet's role
has become so much more relevant today that many governments have tried to regulate it in ways
that threaten citizens’ rights. There are many examples: Internet shutdowns, criminalisation of
online expression, surveillance, etc. National Human Rights Institutions (NHRIs) as the primary
body tasked with promoting and monitoring human rights, have a special and imminent role to
play in ensuring that human rights are protected in online spaces as well. The Internet is also
providing NHRIs a promising new space where they can reach out to citizens and the state more
effectively and directly. A prominent online presence for NHRIs thorough social media can
contribute to improving their proximity to victims and to actively promote human rights and
monitor the environment for violations, online and offline. Similarly, digital tools, like video
conferencing, help NHRIs function more efficiently and save on precious resources. Many
NHRIs, in Southeast Asia and elsewhere, are receiving complaints on human rights violations
through online platforms. While this is a welcomed development, NHRIs must also be aware of
the risks that come from their data being vulnerable to cyber-attacks. NHRI members, staff,
witnesses and sources can be targets of governments and third parties online. NHRIs must
determine what data they need to protect in their investigation of human rights violations, and
whom they need to protect it from in order to keep it secure from unauthorized access and abuse.

This paper will thus focus on three key areas: 1. Digital tools for enhancing efficiency of NHRIs
2. Digital rights and human rights 3. Digital security for NHRIs

1.Introduction

96 For example, UN HRC resolutions 20/8, 24/5, 26/13 and 32/13.

97 See Brown, D. and Sheetal Kumar. Global Partners Digital (2016). Using the Universal Periodic Review for

Human Rights Online. https://www.apc.org/en/system/files/
Using%?20the%20universial%20periodic%20brief%20for%20human%20rights%20online.pdf

64



Increasingly, people across the globe and more particularly in Southeast Asia are relying on the
internet to interact, communicate, work, learn and realise their rights. Similarly, states are also
relying on the internet and digital tools to deliver services and improve the overall functioning of
the government through e-governance? initiatives. As this shift unfolds before us, we are forced
to adapt our focus and the way we work to ensure that all people are able to enjoy and exercise
all rights across all platforms, including through information and communication technologies
(ICTs).

Recognising the potential of ICTs, the ASEAN ICT Masterplan 2020 states: ‘Information
and Communications Technology (ICT) has played a critical role in supporting regional
integration and connectivity efforts. And as the region forges ahead to further deepen economic
integration and community building, ICTs are expected to play an increasingly pivotal role’
(ASEAN, 2015: 7).

The Masterplan recognised that ICTs, and in particular the internet, have become a core part of
the economy and embedded infrastructure, progressively underlying all aspects of socio economic
growth and development. It identified eight areas as strategic thrusts: Economic Development
and Transformation, People Integration and Empowerment through ICT, Innovation, ICT
Infrastructure Development, Human Capital Development, ICT in the ASEAN Single Market,
New Media and Content, and Information Security and Assurance. Each of these areas has a
potential impact of furthering people’s civil, cultural, economic, political and social rights. It
would therefore be crucial to address these areas of strategic thrust from a human rights
perspective.

The rapid development of ICTs, and the spread of services and applications that make use
of them, has been one of the most important developments in human society over the past 30
years. Four aspects of this have been particularly significant where rights are concerned, namely
computerisation, telecommunications, the internet and online social networks (Souter, 2013). For
those who have access to the internet, it is becoming increasingly difficult to imagine life without
it. It offers people all kinds of opportunities, including exercising our human rights both online
and offline, as different UN Human Rights Council resolutions have established.2In fact, the UN
Human Rights Council and the UN Human Rights Committee have recognised the applicability of
human rights in the digital environment, and through Special Procedures, resolutions and general
comments, they have elaborated on states’ responsibilities for upholding human rights online.

National human rights institutions (NHRIs) are now, beyond a doubt, valued as essential
actors in the task of protecting and promoting human rights at the national and regional levels. To
this end, they must work with one another to meet evolving developments and challenges in the
exercise of human rights by all. As more people rely on ICTs to realise their rights, and as states
are increasingly moving to regulate the internet, NHRIs must take a proactive approach to ensure
that this new space remains an enabling one for the exercise of human rights.

ICTs also offer NHRIs the potential to be more effective and reach citizens, but in doing so,
they must remain aware of the security risks or concerns involved for them and their
constituencies. The exercise of human rights by individuals through ICTs not only impacts their
experience of these rights in the online space; it can also have a significant impact offline, both

98 For more information, visit the World Wide Web Consortium website: https://www.w3.org/Consortium
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positively and negatively. NHRIs must therefore, in accordance with their mandate of defending
human rights, work towards addressing, promoting and protecting human rights exercised by all
individuals on all platforms, including online.

2.NHRIs and digital tools

ICTs and more specifically, the internet create new and promising spaces where NHRIs can
improve the way they function and reach out to stakeholders in previously unimaginable ways.
Digitalisation has fundamentally changed the way we work. NHRIs can develop practices that
systematically help them record and store information about their work in digital form. Similarly,
digital tools, like email, chat applications and video conferencing, help NHRIs function more
efficiently and save on precious resources spent on physical infrastructure. For instance, NHRIs
can use online collaborative platforms to work with their staff and partners situated remotely
(Association for Progressive Communications, 2011). Similarly, using web-based audio, video
and text communication tools can help save on communications costs for NHRIs. However, it
should be emphasised that NHRIs must not completely move away from existing oftline
platforms and mechanisms. This is to ensure that the people who are not able to meaningfully
access and use the internet, for reasons of infrastructure, cost, skills, or social and cultural
barriers, are not left behind and thus further marginalised. Segments within society who need the
attention and protection of NHRIs often experience digital exclusion. To this end, NHRIs also
have the responsibility of reminding governments that their obligation to protect, promote and
fulfil all human rights includes providing meaningful access to the internet to all people.

The internet also enables NHRIs to reach out to their stakeholders, including citizens and
the state, more effectively and directly. A well-resourced, updated and interactive website can
help facilitate two-way communication between NHRIs and different stakeholders. NHRI
websites must carry broad information on who they are, what their mandate covers, what services
they offer to the public, the structure of the organisation, current and past areas of work and
initiatives, reports, plans, policies and contact information. In principle, NHRIs should make all
available information public through their websites, unless there is good reason to withhold
certain  information, in accordance with national and international freedom of information
standards.

Websites of NHRIs should be accessible and understandable in form and content. They must
be designed bearing in mind that the Web is fundamentally designed to work for all people,
whatever their hardware, software, language, culture, location, or physical or mental ability. For
instance, NHRIs should consider the need to have their websites available in multiple languages,
depending on the linguistic makeup of their respective states. Also, the website must be accessible
to people with a diverse range of hearing, movement, sight and cognitive ability challenges. To
this end, NHRIs must strive to ensure that their websites meet the standards prescribed by the
World Wide Web Consortium (W3C),3 which are widely accepted and followed as good practices
by states.

Another key use of the website is in ensuring that people and interest groups are able to
invoke the protection mandate of the NHRI by filing complaints or petitions through the digital,
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online medium. Many NHRIs in Southeast Asia are already providing this option for people.® By
ensuring that people can file complaints online in addition to offline means, NHRIs will be able to
better connect with victims. Online complaints mechanisms should also offer the option of filing
anonymous reports, so as to help persons report violations without fear of repercussions or
reprisals. Further, this should be accompanied by means to submit digital evidence or
corroborating documents, with clear internal guidelines on how to deal with digital evidence.!00
Online complaints mechanisms can also help victims check on the status of their complaints
directly, instead of having to petition the NHRI each time to learn about the progress.

A prominent online presence for NHRIs through social media can contribute to improving
their proximity to victims as well as actively promoting human rights and monitoring the
environment for violations, online and offline. By engaging with individuals, media and civil
society through social media, NHRIs can establish a direct relationship. However, being more
active on social media also means being more vulnerable to undesirable comments, threats and
confrontations. While this might be a difficult adjustment, over the long run it will turn out to be
a substantial aid. For instance, being active on Twitter and Facebook by constantly sharing
updates and information on the NHRI’s activities would help garner support for its work and
integrate it within the larger movement for human rights more obviously. People’s reactions will
also help NHRIs remain aware of the expectations of different groups, even if these cannot
always be met. This can be particularly helpful when an NHRI has to take a position against the
state or is facing reprisals from the state as a result of its work. NHRIs will be able to garner
support among individuals and civil society on social media in these instances, and this lends to
the legitimacy and protection for the NHRIs themselves. Being active on social media also lets
NHRIs put out timely and immediate reactions to grave violations. NHRIs coming out in support
of victims on social media will also make the victims and interest groups feel supported.

Further, with most media outlets turning digital, monitoring the news for both online and
offline violations becomes easier for NHRIs. In many cases, instances of violations are first
reported by people on social media before they hit newspapers. By being diligent online, NHRIs
will be able to get updated information and diverse accounts of what happened. However, NHRIs
must continue with their traditional forms of monitoring in parallel, as in many places access to
the internet and digital inclusion remain a challenge.

The data collected through the websites, online complaints mechanisms, monitoring and
social media can be used, in addition to data collected offline, to inform annual or periodic reports
of NHRIs. For instance, NHRIs can provide aggregated data on the number of visitors to their
website and compare it to previously recorded figures. This could help indicate the presence and
reach of the NHRI. Data on the gender of complainants could also help indicate whether the
NHRI is able to cater to the needs of different gender groups. By tagging the complaints under
different categories, NHRIs will be able to determine what forms of violations are more
prominently reported through the complaints mechanism. While all of this can be done through
offline mediums as well, using online tools promotes efficiency and aids in the process of doin
in-depth analysis.

99 Including NHRIs in Malaysia, Timor-Leste, Thailand and Indonesia.

100 For a comparative analysis of how digital evidence is received in European jurisdictions, please see Mason, 2016.
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3.Security: What is at risk for NHRIs operating onlinel0!

While working online and using ICTs can expand the impact of NHRIs considerably, this also
requires NHRIs to be aware of vulnerabilities that come with such use and the need to adopt good
practices. A strong online presence comes with a responsibility to ensure the security and rights of
NHRI staff, partners and beneficiaries.

Threats to the rights of NHRI staff, partners and beneficiaries range from website and
database hacking, compromising online communications, leaking or theft of sensitive private or
personal information, to becoming victims of social, corporate or government-sponsored
surveillance and online or offline abuse.

Digital security: Unpacking the term and basic practices

In the present age, it is essential that all operations and activities undertaken by NHRIs in online
and offline spaces take into account good practices for digital security. Digital security is the
protection of information and digital identity akin to protection and security in the offline realm.
Digital security also refers to a system or a set of practices for securing information and digital
identities to prevent harm or undesirable access or use. Digital security includes the use of
behaviours and tools in online and offline spaces that lead to the securing of identity, assets and
technology. Existing resources such as Security in a Box!02and the Digital Security First Aid
Kit!03 are a good starting point for NHRIs to explore what is at risk and what measures can be
adopted to deal with or pre-empt threats.

Contrary to common understanding of the subject, digital security does not necessarily
require advanced knowledge of computing technologies. Rather, it requires a thorough
understanding of daily work processes and procedures, and a sense of how information is stored
or transferred from one person or device to another. This helps the organisation and its staff
identify potential vulnerabilities and data leaks, and triggers a process of behavioural change that
results in the strengthening of the NHRI’s overall information security. For instance, by exploring
what passwords are and how they function, NHRIs can come to the conclusion that simply by
increasing the length and complexity of a set of characters in a password, an information system’s
defence can be significantly improved against brute force attacks.!04 This approach to security is
also more practical as it helps the organisation identify existing resources to address
vulnerabilities rather than thinking only of solutions that can be provided by external actors or
experts, which may be expensive and thereby prove to be a barrier. However, to maintain a robust

101 This section was prepared by Gayatri Khandhadai, Mallory Knodel and Furhan Hussain
102 Available at https://securityinabox.org/en/
103 Available at https://www.apc.org/en/irhr/digital-security-first-aid-kit

104 A brute force attack is a trial-and-error method used to obtain information such as a user password or personal
identification number (PIN). In an attack of this kind, automated software is used to generate a large number of
consecutive guesses as to the value of the desired data. For more details, please see: https://www.techopedia.com/
definition/18091/brute-force-attack
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digital security environment, it is recommended that NHRIs consider investing in updated
security systems.

Internal risks and mitigation for individuals

Upholding human rights is a challenging task where security threats online and offline may result
from political interests and power players. NHRI members, staff, witnesses and sources can be
targets of governments and third parties online. NHRIs must determine what data they need to
protect in their investigation of human rights violations, and whom they need to protect it from, in
order to keep it secure from unauthorised access and abuse.

Though NHRIs enjoy the status of carrying a legal mandate and some level of protection
from the state, the organisational approach should always favour proactive measures for
establishment of security practices, rather than reactive ones. In order to ensure this, human
resources and ICT management within NHRIs may need to assess job roles as well as risk factors
of individual staff members in order to devise individual risk mitigation plans in a proactive
manner.

Information systems and risks

Any information management systems for NHRIs that are connected to and accessible over the
internet are vulnerable not only to malicious acts such as hacking, defacement or distributed
denial of service (DDoS) attacks;!05 they can also be compromised unintentionally through
human error or network failures. To mitigate outages, careful risk reduction and contingency
planning. must be put into place to ensure that staff can communicate with one another, do their
work and keep critical lines of communication open with the rest of the world

Similarly, threats to information can happen both accidentally or maliciously. For instance,
data storage mediums can be damaged or corrupted. Hackers can hold a device server hostage for
ransom through hacking or a malware attack. It is important to assess and mitigate these threats to
institutional knowledge and data by taking steps such as backing up data on both shared systems
as well as external physical storage devices such as disks. While doing so, it is advisable to use
devices that support encryption so as to protect sensitive information and data from being
accessible to unauthorised persons.

Here, it must be emphasised that digital security cannot be achieved by only focusing on the
security of information and systems. It is also about the physical security of digital devices and
the persons that have access to them. This comes from acknowledging that the device as well as
the data it contains are important. Data stored in a digital device is only as secure as the physical
device and its environment. For instance, data on a device that is not encrypted or protected with
strong passwords can easily be accessed by anyone who gains control over the device, even if

105 A “denial of service’ attack is where malicious users crowd out legitimate users of a service such as a website or a
chat server. In a ‘distributed’ denial of service (DDoS), attackers use thousands of machines under their control to
target a site. For more details, please visit: https://www.digitaldefenders.org/digitalfirstaid/sections/research
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this access is momentary.106

Understanding risks and consequences

In addition to the inconvenience caused by attacks on systems and information, we must consider
the cost of insecure communications and uninformed digital practices on the rights and wellbeing
of individuals, as well as the effectiveness and credibility of NHRIs. A few extra steps can go a
long way in preventing the inconvenience and potentially dangerous consequences of insecure
practices for the organisation, individuals working in NHRIs, and those with whom they are
communicating.

One area that particularly warrants attention relates to the security of information provided
through online complaints mechanisms on NHRI websites. While the availability of online
complaints mechanisms is a welcome development, NHRIs must also be aware of the risks that
come from the data of complainants being vulnerable to cyberattacks. This could put the victims
— who are already in a stressful situation — in harm’s way, as attackers will be able to see what was
said by the complainant and who is assisting the victim to access justice.

Given the nature of their work, NHRIs are entrusted with vast amounts of data which
include identifying information of victims, evidence of human rights violations, personal
testimonies, and contact details of individuals at high risk. An NHRI’s task is to not only work
towards protecting high risk persons and groups, but also to ensure that all persons and groups
communicating with them do not become victims of attacks as a result of poor information
management practices. This is where post-assessment of security needs and practices and a
structured and well-planned approach towards implementing digital security are required. To
begin, it is essential to design a set of policy guidelines, especially a privacy policy, which is of
prime importance.

Policies and procedures

A privacy policy is a document that commits to how the NHRI will responsibly monitor, collect,
store, disclose and disseminate various forms of information belonging to its staff, partners and
beneficiaries. Such an effort goes a long way in ensuring that practical but effective standard
operating procedures (SOPs) stem from it and form the basis of all operations pertaining to the
use of digital technologies. Similarly, NHRIs should also adopt ICT policies that establish SOPs
for communication and information sharing as well as how technology is to be used across the
organisation.

From the perspective of security alone, it is important that all organisational management
SOPs, including ICT policies, take into account the digital security needs of the NHRI. These
include (but are not limited to) procurement, management and disposal of digital devices; use of
personal devices and social media for official work; development and maintenance of information
systems such as online databases and websites; collection and storage of information; staff access

106 Encryption is illegal in some jurisdictions. NHRIs should check national legislation governing
encryption
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to devices and data; gender sensitivity and consent; security of the NHRI’s physical environment;
emergency response mechanisms; management of external venues and events; psychosocial
support; and capacity building for staff and partners on these issues.

Once policies are in place, NHRIs must strive towards ensuring that they are implemented
and that staff receive necessary support and training to adhere to these policies. NHRIs would also
need to periodically assess and update their policies and practices to meet the evolving
developments in ICTs.

NHRIs must also be cognisant of the vast amounts of information on users that their
websites may collect. The security of such a system can only be improved if the online platforms
of NHRIs allow an unbroken and secure (SSL/HTTPS) connection, with the option to encrypt the
information of users. The website can also be tweaked to never collect user data through cookies
and other tracking methods. Further, NHRIs can consider embedding a step-by-step guide to route
their complaints through a provided virtual private network (VPN) or proxy connection to
improve the anonymity of victims using the online complaint mechanisms. These steps allow
privacy to be designed into the system by default and minimise potential harm to complainants as
aresult of accidental disclosure of identity.107

As technology rapidly advances, key human rights institutions leaving online spaces
unattended could lead to these spaces being suppressed by interests that diminish fundamental
rights across the digital world. Keeping this in mind, NHRIs must take the first step towards
committing to establish comprehensive ICT and rights-oriented policies and SOPs in order to
reclaim online spaces for activism and protection of critical liberties.

4.Human rights online

Throughout Southeast Asia and the world, people have taken to online platforms to exercise their
rights in ways that were not possible through traditional mediums. The internet's role has become
so much more relevant today that many governments have tried to regulate it in ways that threaten
citizens’ rights.

Since the landmark resolution by the UN Human Rights Council in 2012, which affirmed that the
same rights people enjoy offline also apply online,!08 the HRC now considers an internet themed
resolution every two years!® and has gone from recognising at a fundamental level the
applicability of human rights in the online environment, to addressing critical issues like bridging
the gender digital divide, attacks on people for exercising their rights online, ending intentional
disruptions to internet access, and improving access to the internet and ICTs for persons with
disabilities. The most recent resolution was passed in July 2016 and links human rights online to

107 NHRIs should analyse national legislation to see if the use of VPN is legal in their jurisdiction.

108 A/HRC/res/20/8, June 2012, available at https://documents-dds
ny.un.org/doc/RESOLUTION/GEN/G12/153/25/PDF/G1215325.pdf?OpenElement

109 A/HRC/res/26/13, June 2014; A/HRC/32/L.20, June 2016.
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the achievement of the Sustainable Development Goals.!10

Further efforts to concretise internet freedom can be seen in the launch of the Freedom Online
Coalition of governments in December 2011,!!! greater prominence and acceptance of human
rights as a legitimate topic in the UN Internet Governance Forum (IGF),!12 and events such as the
Stockholm Internet Forum.!13

A key indicator that human rights on the internet has become a discussion integrated within
human rights mechanisms in the UN is the significant number of submissions by stakeholders to
the Universal Periodic Review process!!4 and the corresponding recommendations made by states
to one another on issues relating to human rights online (Brown & Kumar, 2016).

Some obvious and prominent civil and political rights exercised on and impacted by the internet
include freedom of expression, religion or belief, assembly and association. Economic, social and
cultural rights such as the right to health, education, culture and work also form a significant area
of focus (Esterhuysen, 2016). In terms of stark violations, online harassment and gender-based
violence, particularly those experienced by women and individuals who face discrimination based
on their sexual orientation and gender identity, warrant attention by NHRIs. Laws and policies
implemented by states comprise another key area of focus for NHRIs, as they impact on the
ability of people to exercise human rights online and legitimise restrictions.

Freedom of expression

Freedom of expression!!3 is a cornerstone of democracy. This guarantee includes the right to hold
opinions without interference and the right to receive and impart information. Any limitations
placed on this right must meet the standards required and justified by provisions in Article 19(3)
of the International Covenant on Civil and Political Rights (ICCPR) and must not put in jeopardy
the right itself.116

110 A/HRC/20/L.13.

11 The coalition had its sixth meeting in Costa Rica in October 2016. For more information, please visit:

112 For more information on the Internet Governance Forum, please visit: https://www.intgovforum.org/multilingual
113 For more information, please visit:

114 Examples include the ‘Coalition Submission to the Universal Periodic Review of India - Internet Rights, Freedom
of Expression (FOE) Online and Freedom of Association and Assembly (FOAA) Online in India’ by Digital
Empowerment Foundation, Internet Democracy Project, Point of View, Nazdeek and Association for Progressive
Communications ( and the (https://www.apc.org/en/pubs/joint-submission-internet-related-human-rights-iss-1).

115 Guaranteed by Article 19 of the Universal Declaration of Human Rights as well as the International Covenant on
Civil and Political Rights.

116 As per HRC General Comment No. 10: Article 19 (Freedom of expression), 29 June 1983, available at . An
additional requirement is provided in Article 20 of the ICCPR, which declares that any advocacy of national, racial or

religious hatred that constitutes incitement to discrimination, hostility or violence shall be prohibited by law. 22
General Comment No 34, CCPR/C/GC/3.
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General Comment No. 34 issued by the UN Human Rights Committee is an authoritative
interpretation of the minimum standards guaranteed by Article 19 of the ICCPR. It states that
Article 19 protects all forms of expression and the means of their dissemination, including all
forms of electronic and internet-based modes of expression.!!” Therefore, the right to freedom of
expression was not designed to fit any particular medium or technology. Regardless of whether it
is exercised online or offline, it is an internationally protected right to which almost all countries
of the world have committed themselves (ARTICLE 19, 2013).

Across Southeast Asia individuals have been charged, arrested and intimidated for their
expression online. The risks of this happening are particularly heightened when expression
touches upon political issues or human rights defence. Violations take the form of censorship,
surveillance, network disruptions, blocking of websites and webpages, takedown of content,
criminalisation and imposition of greater punishments for expression online (Association for
Progressive Communications ef al., 2016). When subjected to these violations, people often self-
censor, and as a result their ability to form an opinion may be restricted, as they cannot freely
search for and disseminate information or opinions online.

Freedom of religion or belief

Freedom of religion or belief,!18 which includes theistic, non-theistic and atheistic beliefs, as well
as the right not to profess any religion or belief,!!% is also largely impacted by the internet.
Increasingly, individuals are relying on the internet to seek and impart information about religions
and faiths as well as points of view about them. Online spaces also provide a new platform where
individuals can express their opinions or views about religions and seek answers to questions they
may have. However, this space available for expressing opinions in relation to religion has
consistently come under attack, especially in online spaces (Khandhadai, 2016).

Expression relating to religion in online spaces has been increasingly met with censorship
and criminalisation and has, at times, resulted in offline attacks and killings in Asia (/bid.). A
serious issue in this regard is the growing discourse in support of applying blasphemy laws to
online content. Despite repeated calls by international experts and groups to decriminalise and
repeal blasphemy-related laws,!20 These laws are being used to combat dissent and criticism of
religions or beliefs, which is proving to be a serious threat to the fundamental exercise of freedom

117 Guaranteed by Article 34 of the ICCPR.
118 Guaranteed by Article 18 of the ICCPR.

119 As per HRC General Comment 22: Article 18 (Freedom of Thought, Conscience or Religion),30 July 1993,
available at:

120 Qee, for example, the Jakarta Recommendations on Freedom of Expression in the Context of Religion, available
at ; HRC General Comment No. 34: Article 19 (Freedom of Opinion and Expression), available at ; Rabat Plan of
Action on the prohibition of advocacy of national, racial or religious hatred that constitutes incitement to
discrimination, hostility or violence - Conclusions and recommendations emanating from the four regional expert
workshops organised by OHCHR, in 2011, and adopted by experts in Rabat, Morocco on 5 October 2012, available
at ; and Report of the Special Rapporteur to the General Assembly on hate speech and incitement to hatred, , available
at http://www.ohchr.org/EN/Issues/FreedomOpinion/Pages/Annual.aspx.
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of expression online as well as the right to freedom of religion or belief. Laws that punish
blasphemy or ‘hurting religious sentiments’ have a stifling effect on dissent and freedom of
expression, prohibiting a free exchange of ideas and views on political, social, legal and academic
issues that may touch upon religion (Association for Progressive Communications et al., 2017a).

Privacy

The right to privacy!2! embodies the concept that individuals have the right to determine who has
information about them and to control how, when and to what extent that information is
communicated. The right to privacy is a fundamental human right. It is an important safeguard of
individual autonomy and human dignity, as it allows individuals to make choices about how they
live their lives. It is essential to the exercise and enjoyment of other fundamental human rights,
particularly those related to freedom of expression and belief (Nyst, 2013).

In the digital age there are several daunting challenges to the right to privacy.122 The UN
General Assembly and Human Rights Council have recognised these challenges and have called
upon states to uphold the right to privacy in digital spaces.!23 Surveillance is a serious and
growing challenge to privacy. At a time when massive amounts of data are collected about
individuals,  states are conducting unlawful and/or arbitrary surveillance, interception of
communications, and collection of personal data, which are highly intrusive acts that violate the
right to privacy and can interfere with other human rights, like the right to freedom of expression.
In particular, mass surveillance fails to meet the tests of necessity and proportionality and may
undermine the tenets of a democratic society. Both communications surveillance — including
surveillance of online activity and interception of telephone communications — and physical
surveillance are popular means of countering crime, disorder and terrorism, as well as pursuing
other national security aims. However, these legitimate aims are often used as justification for
disproportionate measures, like mass surveillance, and can be abused for more pernicious means,
like cracking down on human rights defenders, journalists, and others who challenge the power
dynamics within society.

Another of the chief challenges to privacy is data protection or the protection of personal
data and information. Identification systems, including ID cards and biometric and DNA
databases, are increasingly being adopted by governments as a means of keeping track of citizens
and improving the delivery of public services, increasing the effectiveness of law enforcement
efforts, and managing migration. ID systems challenge the right to privacy in that they involve the
collation and aggregation of large amounts of information that subsequently becomes
representative of an individual, without any guarantee of the veracity of that information.

121 Guaranteed by Article 12 of the United Nations Declaration of Human Rights and Article 17 of the International
Covenant on Civil and Political Rights (ICCPR).

122 For an overview by the UN Office of the High Commissioner for Human Rights on the Right to Privacy in the
Digital Age, please visit: http://www.ohchr.org/EN/Issues/Digital Age/Pages/Digital Agelndex.aspx

123 See, for example, United Nations General Assembly resolution A/C.3/71/L.39/Rev.1, available at https://
www.accessnow.org/cms/assets/uploads/2016/09/privacy-resolution-2016-UNGA.pdf
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Freedom of assembly and association

Freedom of assembly and association!?# online refers to peoples’ use of ICTs to exercise their
rights to peacefully assemble or associate, either offline or online. Civil society, human rights
defenders, youth, marginalised groups and political parties use ICTs for social and political causes
(Comninos, 2012). Tools like websites, email groups, mailing lists and social media platforms are
used to share information, organise protests or issue joint statements. There are many examples of
like-minded citizens rallying for a cause or coming together informally, whether in a geographical
location or across borders, utilising growing access to the internet (Venkiteswaran, 2016). For
some, the internet offers possibilities to come together with relative safety, where physical
gatherings are dangerous. Often, offline and online platforms are used in combination to
complement each other.

However, the internet has also made it possible for non-democratic forces, including state
and non-state actors, to occupy the spaces at the same time. In some cases, the aim is to disrupt
online social movements or to target individuals for their identities and beliefs. Political parties
and religious groups are among the major users of the internet to mobilise supporters and in the
process, dominate the online public sphere, and as a result offline threats have been replicated and
intensified in online spaces (/bid.).

Gender, discrimination and violence

The internet is a critical space for women and sexually marginalised groups to explore issues
related to identity, and access information related to sexual orientation and gender identity
(SOGI), including on health and education (Kaye, 2015; Association for Progressive
Communications et al., 2015). This is especially critical for sections of society who already face
extensive regulation, silencing and discrimination on the basis of their sexuality and gender. Yet
governments in the region censor SOGI-related online content deemed to offend religious and
moral sentiments. In some cases civil society advocating for these rights have been targeted
(Mageswari, 2016), and in other cases online content relating to sexual rights has been censored
(Jakarta Post, 2016).

Violence against women and girls online — such as cyberstalking, cyberbullying, harassment
and misogynist speech — limits their ability to take advantage of the opportunities that ICTs
provide for the full realisation of women's human rights. Just as violence is used to silence,
control and keep women out of public spaces offline, women’s and girls' experiences online
reflect the same pattern. Online violence includes attacks on their sexuality, exposure of personal
information, and, in the digital age, the manipulation of images that are then used for blackmail
and destroying their credibility. The consequence of this is that women and girls self-censor,
reduce their participation or withdraw from platforms and technology they are using all together.
In addition, the normalisation of violent behaviour and the culture that tolerates the violence
against women which social media perpetuates and facilitates at rapid speed work to reinforce

124 Guaranteed in Article 20 of the UDHR and Articles 21 (peaceful assembly) and 22 (association) of the ICCPR.
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sexist and violent attitudes, and contribute to norms and behaviour that make online spaces
hostile towards women.

In addition, gender-based hate speech online in the name of religion remains largely
unaddressed, and women and people who face discrimination based on their sexual orientation or
gender identity face severe persecution online, frequently putting them at risk of physical attack
as well (Council of Europe, 2016).

Economic, social and cultural rights

Civil and political rights as they pertain to the internet have received much more global attention
compared to economic, social and cultural rights (ESCRs). While there have been significant
efforts to use the internet to enable access to education, health and food security among other
ESCRs, these initiatives have rarely been framed in terms of rights discourse (Brown & Finlay,
2016). The International Covenant on Economic, Social and Cultural Rights (ICESCR) consists
of 31 articles dealing with rights such as the right to education,!25 to take part in cultural life and
enjoy the benefits of scientific progress and its applications,!26 to work,!27 to health!28 and to
food.129The internet can impact positively on most articles in the ICESCR. For example, it helps
people find work, and unions to organise; it enables small farmers to access competitive market
information; it is a powerful enabler of cultural participation, innovation and artistic expression; it
allows online learning resources to be shared easily; and it facilitates access to information on
health and medical advice.

However, the internet and new technologies can also act as disablers of ESCRs, or even
facilitate the violation of rights, as those who are denied access to ICTs are also those who are
traditionally marginalised economically and socially. Lack of access further marginalises these
groups and alienates them from the process of development at a personal and national level.

More examination is needed on the impact of the internet and ICTs on the exercise of
ESCRs at the national level, which is something NHRIs could contribute to.

Laws regulating the internet

States, realising the empowering impact of the internet, have in some cases tried to impose greater

125 Guaranteed by Article 13 of the ICESCR.

126 Guaranteed by Article 15 of the ICESCR.

127 Guaranteed by Article 6 of the ICESCR.

128 Guaranteed by Article 12 of the ICESCR.

129 Guaranteed by Article 11 of the ICESCR.
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regulation. Offline regulations, typically in penal legislation, are being applied to online spaces, to
bolster internet-specific legislation (Association for Progressive Communications et al., 2016).
Legitimate expression and exercise of rights on the internet are, as a result, increasingly being
redefined as cybercrime.

The former UN Special Rapporteur on the promotion and protection of the right to freedom
of opinion and expression, Frank La Rue (2011: 10), stated in his 2011 report:

Legitimate online expression is being criminalized in contravention of States’ international
human rights obligations, whether it is through the application of existing criminal laws to
online expression, or through the creation of new laws specifically designed to criminalize
expression on the internet. Such laws are often justified on the basis of protecting an
individual’s reputation, national security or countering terrorism, but in practice are used to
censor content that the Government and other powerful entities do not like or agree with.

To take some examples from Southeast Asia, states such as Thailand (Amnesty International,
2016; Human Rights Watch, 2016) and Myanmar are imposing more severe punishments and
penalties for expression online than for expression offline. In countries like Malaysia (Association
for Progressive Communications, 2016), and Cambodia (Cambodian Center for Human Rights,
2013), new legislation or amendments are currently being formulated which are likely to further
restrict the environment for free expression. The institutionalisation of such restrictions, in
contravention of international law,!30 guarantees and obligations, has made it very difficult for
human rights defenders and civil society to advocate for reforms and to defend free expression.

Legitimate expression online is often prosecuted as blasphemy, obscenity, sexual deviance,
sedition, and criminal defamation. States often rely on public order, national security and religion
based exemptions to crack down on legitimate forms of expression and dissent. Non-state actors,
some of whom benefit from the tacit support of the state, have attacked (and sometimes killed)
individuals for expressing themselves online (Association for Progressive Communications et al.,
2017b).

NHRIs play a key role in addressing rights violations in online spaces and in ensuring that
laws and regulations seeking to govern the internet have a human rights-based approach and do
not legitimise violations.

5. Recommendations

Digital tools

NHRIs can:

130 As per HRC General Comment No. 34: Article 19 (Freedom of Opinion and Expression),
available at
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* Explore and utilise ICTs including email, video conferencing and chat applications to
improve efficiency in the way they function and carry out their mandate.

* Develop practices that help them systematically record and store information about their
work in digital form.

* Ensure that their websites are accessible and updated and that they carry the information
necessary for people to understand their rights and the function of the NHRI.

* Ensure that their websites are compliant with World Wide Web Consortium (W3C)
accessibility standards.

* Proactively disclose all information, unless there is a specific reason to withhold it (for
example, the privacy of victims), in line with principles of freedom of information.

* Enable submission of complaints through their websites and ensure that the process for
filing these complaints is accessible to different users.

* Establish and maintain a strong presence in social media as a means of monitoring
human rights violations through and on this medium and communicating with victims and
the public in general.

* Collect data ethically and use the data aggregated through the website in the annual and
periodic reports.

Digital security
NHRIs can:

* Integrate digital security as a component of a larger integrated security policy and
measures.

* Determine what data they need to protect in their investigation of human rights
violations, and whom they need to protect it from in order to keep it secure from
unauthorised access and abuse.

* Based on the assessment of what data they must protect, develop or adopt a holistic
internet and communication policy that helps the institution stay effective and secure.

» Work with experts in the field of data protection and security to put in place measures,
processes and tools that help them protect and secure this data.

* Use online communication services with an encryption protocol to avoid unlawful
interception of communications.

* Prevent others from having access to visitors’ or NHRI website users’ sensitive
information as it passes through the internet, by enabling HTTPS (a communications
protocol for secure communication over a computer network) on their websites.
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* Save encrypted backups of their documentation and store it in devices and services that
enable robust security features, including encryption.

Human rights online
Internet rights promotion
NHRISs can:

* Recognise, reinforce and remind stakeholders that human rights offline are applicable to
online spaces as well.

* Contribute to the creation of a national culture of respect for human rights on the
internet by acknowledging the role that ICTs play in the exercise and advancement of
human rights.

* Increase public awareness of human rights online through campaigns, seminars, press
conferences, etc., similar to the initiatives currently undertaken in relation to human rights
addressed by the NHRIs.

» Work closely with governments and other authorities to ensure that they adopt a human
rights-respecting approach to internet and digitisation initiatives.

* Play a crucial role in the development, formulation and delivery of education initiatives
that explain the integral role ICTs play in the exercise and advancement of human rights.

* Impart training about human rights online for key groups such as NGOs, judges, police,
journalists, etc., to raise awareness about ICT policies and help ensure a human rights-
based approach to ICT laws and policies.

Internet rights protection
NHRISs can:

* Investigate human rights abuses and violations that take place whether in part or wholly
on the internet.

» Work in collaboration with national experts from civil society, academia and the
technology sector to address the impact of ICT policies on human rights.

* Monitor and comment on legislation and policies that can undermine the exercise of
human rights on the internet.

* Advocate for a human rights-based approach to legislation and policies that seek to
govern and regulate online spaces.

* Include reports on human rights on the internet in the UPR process and other human
rights monitoring bod
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Abstract

Indonesia is the only country in Southeast Asia has three National Commissions on human rights
which are National Commission on Human Rights (KOMNAS HAM), National Commission on
Violence Against Women (Komnas Perempuan) and National Commission on Child Protection
(KPAI). Komnas Perempuan and KPAI have different positions with KOMNAS HAM, although

" on:

the name is the National Commission. However, KOMNAS HAM has "more power" "in terms
of position as an independent institution as the National Human Rights Institution (NHRIs). In
addition to the three National Commissions, there are several other Commissions such as the
Commission for the Protection of Witnesses and Victims, as well as units the work of government
agencies such as the Ministry of Justice and Human Rights and the Ministry of Foreign Affairs of
the Republic of Indonesia. But the existence of Komnas HAM and other institutions do not
contribute positively to the enforcement of human rights, even the image of Komnas HAM is
worse than in the previous period, during the New Order period. KOMNAS HAM as the leading
institution of three Indonesian Human Rights institutions still faces various obstacles in
implementing its functions and tasks. KOMNAS HAM's human resources are not proportional to
the workload and the demands and expectations of the people to get excellent service. In addition,
to run its mandate, the budget given to KOMNAS HAM is still limited, KOMNAS HAM cannot
perform its functions and duties optimally. The main recommendation from this paper is to
consolidate and to reformulate the authorities of the three commissions to make them more
powerful in coordination among them and supports from the other government institutions, the
financial support, as well as decentralization policy through the addition of representative offices
in the region, as well as strengthening the number and quality of human resources is needed.

Keywords: National Human Rights Institutions. Mandate, Authority, Decentralization,
Representative Office, Human Resources, Financial Support.

I. Introduction

Politically, the history of Indonesian government can be divided into three eras, namely the era
of the old order under President Soekarno. The New Order era under the President Soeharto, and
the reform era under the governments of several Presidents, namely President B.J Habibie,
President Abdurahman Wahid, President Megawati Soekarno Puteri, President Susilo Bambang
Yudhoyono, and President Djoko Widodo. The three rounds of government, have a strong
correlation with the stages of political development of a nation that includes the political
strengthening stage to  recognize the independence of the Indonesian nation, the stage of
industrialization to carry out economic development activities of Indonesia, stage of welfare
State, which 1is an era where Indonesia makes various efforts to mitigate the adverse effects of
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industrialization activities for human life, as well as abundant politics (AFK Organski, in S.Amran
Tasai, 2010: 40).

The most important for the history and policy of human rights protection in Indonesia was
Indonesia's independence which commemorated only three years prior to the Declaration of
Universal Human Rights (UDHR) in 1948. Therefore, human rights has been a debate since the
preparation of Indonesian independence (Satya Arinanto, 2008: 6). Afterwards, many
international human rights instruments adopted into the 1945 Constitution, the second
amendment of the Constitution in 2000 which adopted more articles on human rights, ratification
eight (8) United Nations Human Rights Covenants and adopted human rights values into the
legislation. One of the main features of modern constitutional law is the existence of the
protection of human rights, so that Komnas HAM as an institution specifically created by the
State for the purpose of respect, protection and fulfillment of human rights. Human Rights has
been positioned in the design of the 1945 Constitution which the Constitution is the highest legal
source in the Republic of Indonesia based on Pancasila (Romy Patra, 2012: 210). If summed up
all the articles of the 1945 Constitution which the most articles are on human rights. So we must
say that human rights protection material becomes the core business of Indonesia in the new
Constitution (Jimly Ashiddiqie, 2017:1).

With so many articles in the 1945 Constitution, then the Indonesian government established
human rights protection institutions. As a consequence, there are many institutions that have
mandates to carry out their duty of human rights promotion and protection. Although Indonesia
is the only country in Southeast Asia has three (3) NHRIs which are National Commission on
Human Rights (KOMNAS HAM), National Commission on Women (Komnas Perempuan) and
National Commission on Child Protection (KPAI), Komnas Perempuan and KPAI have different
positions with KOMNAS HAM. Although the name is the National Commission. KOMNAS

HAM has "more power" "in terms of position as an independent institution as the National Human
Rights Institution (NHRIs).

Therefore, the civil society's hope towards Komnas HAM remains high. This is evident from the
many complaints submitted to Komnas HAM to be resolved. For example, in January 2016-
August there were 4,644 complaints. The complaint is grouped into 12 sections, and the area with
the most complaints relates to property rights or land followed by the right to justice as shown in
the table below.

Table:1
Complaint files to KOMNAS HAM from 1 January to 30 August 2016
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From 1 January 2016 to 31 August 2016, Komnas HAM
received 4,644 complaint files with details

Right to Lifo s
The night to marry and continue the offspring 11
Right to salf-developmant 49
Right to justice 1716
5 Right to personal freedom 135
) Tha right to security 4
7 Right to prosperity 1504
Rights of the child 16
. The night to participate in government >4
_ Woman's rights 2
_ Rights are not tretod discriminatory 20
_ Non Human Rights 270
- N umber 464

However, the presence of the Komnas HAM has been unable to improve the protection and
enforcement of human rights in Indonesia. Further, the image of Komnas HAM is worse than in
the previous period. Komnas HAM in the New Order government that received criticism and
judged only the strategy of the ruler to get a positive image in the international world, it showed
satisfactory results and received sympathy from the society (Rommy Patra, 2012:210).

It is unfortunate that the National Human Rights Commission for the period 2012-2017 is forged
with problems of integrity and institutional accountability, namely the practice of fictitious rent-
house practices by a Vice Chairman of KOMNAS HAM and budget deviation of KOMNAS to
obtain the title of Disclaimer from the State Audit Board of the Republic of Indonesia in 2015. In
addition, based on Civil Society Organisation research and  searches of Komnas HAM
Commissioners candidates 2017-2022 that nine people from 60 candidates Komnas HAM
commissioners have links with radical organizations (mass organizations). From the aspect of
independence, known to 13 people affiliated with political parties and 13 people affiliated with
the corporation. In terms of integrity, five people are suspected of corruption and gratification.
Eleven people in trouble in the right of honesty. Eight people related to sexual violence and 14
people in trouble on diversity issues (Indonesian Legal Aid Center, Press briefing by Totok
Yulianto in Cikini, Central Jakarta, Sunday (2/07/2017).

This shows that there is something wrong in the current Komnas HAM, which prompts a need for
research on efforts to strengthen Komnas HAM as a key institution in the upholding of human
rights in Indonesia.

Research questions are how the role of KOMNAS HAM in synergy with the Komnas Perempuan

and KPAI based on their mandate, position, function, coordination?. How is the relationship and
division of tasks and functions between the commissions of human rights protection with other
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government agencies such as the witness and victim protection agency, the ministry of law and
human rights, and the ministry foreign affairs? How to support KOMNAS HAM to be able to
carry out its duties and authorities as the leading National Human Rights Institution.

II. Human Rights Institutions: KOMNAS HAM, Komnas Perempuan, KPAI and
Government Institutions

The Indonesian Human Rights National Commission (KOMNAS HAM) was established on 7
June 1993 based on the Presidential Decree No.50 Year 1993 on the Indonesian Human Rights
National Commission (Presidential Decree No.50/1993). The legal status of Komnas HAM was
subsequently strengthened through the Act No.39 Year 1999 on Human Rights (Act N0.39/1999).
According to article 1 point 7 of the Act N0.39/1999, Komnas HAM is an "independent
institution, of an equal level to other state institutions and which holds the functions of carrying
out research and study, education, monitoring and mediation of human rights".

When compared with Komnas Perempuan and KPAI in terms of mandate , Komnas HAM has a
broad mandate. Although the formation of KPAI is regulated in Law, Komnas HAM has a higher
mandate than Komnas Anak and Komnas Perempuan. In terms of duties and functions, the three
institutions have the same function namely Counseling; Mediation; Assessment and Research;
and Monitoring with the same objects in violation of human rights, so it looks overlapping.
Therefore, it needs to be consolidated.

Table: 2
Comparison of KOMNAS HAM, Komnas Perempuan
and KPAI

Establishme Established on 7

nt

June 1993 based on
the Presidential
Decree No.50 Year
1993 on the
Indonesian Human
Rights National
Commission. The
legal was
strengthened
through the Act No.
39 Year 1999 on
Human Rights.

Established on 9
October 1998 based
on the Presidential
Decree No. 181 Year
1998 on the National
Commission on
Violence Against
Women and renewed
by Presidential
Regulation No. 65
Year 2005 on the
National Commission
on Violence Against
Women.
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Established on 20
October 2002 based on
the Act No. 23  Year
2002 on Child
Protection in
conjunction Act No. 35
Year 2014 on
Amendment of Act No.
23 Year 2002 on Child
Protection.



Membershi
P

Objectives

Maximum
35 people;
Proposed by
National
Commission
on Human
Rights,
elected by
the House of
Representati
v e s |,
inaugurated
by the
President;
Chairman
and 2 Vice

Chairs
selected
from and by
members;

5 years term
of office and
may be re-
elected for
just one
more term.

Develop
conditions
which 1s
conducive to
t h e
implementati
on of human
rights;
Improving
t h e
protection
a n d
enforcement
of human
rights.

o | 5
commissioner

® Chairman and
2 Vice Chairs
selected from
and by
member;

o 5 sub
commissions,
3 task forces,
and 2 teams;

® 5 years term of
office and
may be re-

elected for just
one more
term.

Develop a conducive
condition to eliminate
all forms of violence
against women and to
enforce women’s
rights in Indonesia;

To improve
prevention and control
regarding all forms of
violence against
women and protection
of women’s rights.
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National Forum on
Child Protection as the
highest authority and
the decision maker;

National Commission
on Child Protection.

Influencing policy
makers;
Promoting the
participation of
children;

Raising awareness of
child rights;

Ensuring that children
have effective means of
redress when their
rights are violated.



Functions

National
Instruments

Counseling;
Mediation;
Assessment and
Research; and
Monitoring.

The Constitution of
the Republic of
Indonesia 1945;
MPR Decree No.
XVII/MPR/1998 on
Human Rights;
Act Number
Years 1999
Human Rights;
Act Number 26
Years 2002 on
Human Rights
Court

Act No 40 Years
2008 on The
Elimination of
Discrimination,
Race, and Ethnic;

39
on

Presidential Decree
No. 50 Years 1993
on the Indonesian
Human Rights
N atiomnal
Commission,;

Presidential Decree
No. 181 Years 1998
on the National
Commission on
Violence Against
Women.

Resource center;
Negotiator and
mediator;
Initiator of the
changing and the
drafting of legal
policy;

Monitoring; and
Facilitator .

The Constitution of
the Republic of
Indonesia 1945;

Act Number 39 Years
1999 on Human
Rights;

Presidential Decree
No. 181 Year 1998 on
the National
Commission on
Violence Against
Women and renew by
Presidential
Regulation No. 65
Year 2005 on the
National Commission
on Violence Against
Women.
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Counseling;

Mediation;
Assessment and
Research; and
Monitoring.

The Constitution of the
Republic of Indonesia
1945;

Act No. 23  Year 2002
on Child Protection and
renew by Act No. 35
Year 2014 on
Amendment of Act No.
23 Year 2002 on Child
Protection;Presidential
Decree No. 77 Years
2003;

Act No. 4 Years 1979
on Children Welfare;
Presidential Decree No.
36 Years 1990.



Outstanding Freeport Indonesia,; Domestic Violence; JIS (Jakarta

cases Trisakti; Marsinah; Indonesian Chinese International School);
Tanjung Priok; Descenton May 1998. Violence in
Munir; International School .
Sampit.

The power of Komnas HAM also increased with the enactment of the Act No.26 Year 2000 of
Human Rights Court (Act No0.26/2000). This Act has appointed Komnas HAM as the mere
institution that have the mandate to carry out inquiries of gross human rights violations, which
according to the Act No.26/2000 comprises on genocide and crimes against humanity.

However, the authority of KOMNAS in handling cases of gross human rights violations is also
very limited. Implementation of duties in the field of gross human rights violations as mandated
by Act No. 20 of 2006 is dependent on the willingness of other institutions, namely the House of
Representatives of the Republic of Indonesia (Parliament) and Attorney General. Its relationship
with the Parliament is that the House has the authority in formulating the ad hoc human rights
court. While the working relationship with the Attorney General is that the investigation and
prosecution are the core authorities of the Attorney General. In some cases the investigation
conducted by Komnas HAM was not followed up by the Attorney General. Naturally, the
Attorney General is a Government body , and most of the human rights violations are conducted
by state apparatus.

Table:2
Mandates to the Gross Violation By the KOMNAS HAM,

Attorney General and Human Rights Court




Komnas HAM can
establish an Ad Hoc
Team consisting of
members of Komnas
and the elements of
the Society;

-At the time of
initiation of the
investigation, to inform
the Investigator. -If
there is sufficient
initial evidence, submit
the conclusions to the
Investigator.

It does not include the
authority to receive
reports;

» The Attorney General
may appoint an ad hoc
investigator;

It must be completed
within 90 days of
receiving the results of
the investigation. 90
days and 60 days
extended.

Prosecution
performed by the
Attorney General;
may appoint an ad
hoc claimant; the
prosecution must be
done no later than 70
days from the time
the investigation 1is
received; Komnas
HAM may request
written information
from the Prosecutor
regarding the progress
of the investigation .

Conducted by a
panel of five
Human Rights
Court judges,
consisting of 2
persons from the
relevant human
rights court and 3
ad hoc judges;
Judicial hearings
up to 180 days
from the date of
judgment; In case
of appeal, it must
be terminated
within 90 days; In
case of appeal, it
must be terminated
within 90 days.

Next, human rights protection is also carried out by government agencies, namely the Ministry of
Justice and Human Rights (Kemenhukham) and the Ministry of Foreign Affairs (Kemenlu). The
authority of the Ministry of Justice and Human Rights is very broad in the field of human rights
protection. The work unit on a high rank is directly under the Minister. Similarly, the Ministry of
Foreign Affairs has a mandate in handling human rights protection, although its work unit is two
levels below the Minister. This shows the number of government institutions that deal with
Human Rights in Indonesia, but has not been consolidated well. This has led to inefficiency in the
handling of human rights.

Table:4

Comparison Between Directorate General on Human Rights Ministry of Law and Human

Rights and Directorate on Human Rights and Humanity, Directorate General
on Multilateral Cooperation, Ministry of Foreign Affairs
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Establish | Based on Government

Based on Minister of Foreign Affairs

ment Regulation No. 2 Year 1945 on | Regulation No. 2 Year 2016 on
Establishment of Department | Organization and Working Procedures of

in the Republic of Indonesia. Ministry of Foreign Affairs.
Objectiv | Formulating and implementing | Formulating and implementing policy on
es policy and technique foreign and political affairs on
standardization on human | multilateral cooperation of civil and
rights. political rights, economic rights, social
and cultural rights, development rights,

minority rights, and humanity.

Function e Formulating policy; ® Preparing the formulation of
s e Policy implementation; foreign affair policy on
e Formulating, standard, multilateral cooperation of civil
norms, guideline, and political rights, economic
criteria, and regulations rights, social and cultural rights,
on progression and development rights, minority

protection of human rights, and humanity;
rights; e Policy implementation of foreign
e Consulting on technical affair policy on multilateral
and evaluation; cooperation of civil and political
® Implementing rights, economic rights, social
administration on and cultural rights, development
Directory General of rights, minority rights, and

Human Rights; humanity;

e Foreign and home ® Preparing the drafting of
Affairs Cooperation; standard, norms, guideline, and
® Organizing the criteria of foreign affair policy on
implementation of multilateral cooperation of civil
National Human Rights and political rights, economic
Action Plan; rights, social and cultural rights,
e Securing Technical on development rights, minority

Implementing the task
on progression and
protection of human
rights.

rights, and humanity;

® Monitoring and evaluating
foreign affair policy on
multilateral cooperation of civil
and political rights, economic
rights, social and cultural rights,
development rights, minority
rights, and humanity.

Similarly in the field of women's empowerment and Child protection. Indonesia has a Ministry for
Women Empowerment and Child Protection (PP-PA). The Indonesian government should give
attention to the protection of children in various aspects (Ministry of Women Empower and Child
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Protection, 2016: 2) The number of children aged 0-17 years is estimated around 87 million
people or about one third of the total population of Indonesia (National Survey, 2015). The rights
of the children are included in various laws, including: The 1945 Constitution, Article 28 B (2)
states that: "Every child has the right to survival, growth and development, and is entitled to
protection from violence and discrimination. However, the implementation of the mandate of the
law is not as expected, it is marked by the frequent occurrence of violations of children's rights
reflected in the existence of children who experience violence, exploitation and discrimination.

Meanwhile, the flagship program of the Ministry of Women Empowerment and Child Protection
(PP-PA) as a leading sector for the protection of women and children has launched the Three ends
program. The program aims to:1) Ending violence against women and children;2) Ending the
trafficking of persons; and 3) ending the injustice of economic access for women, with the
following objectives (Ministry of Women Empowerment and Child Protection, 2017: 19)

However, according to Komnas Perempuan notes in commemorating women's day 0 n
March 18, 2017 that the protection of children and women at this time stillface s e v e r a 1
problems, namely:

1) The policy of providing marriage dispensation is the fertility and marital offices of
children.

2) The Constitutional Court's decision to reject the petition for view to raise the marriage
age limit of children also confirmed the practice of child marriage and violence against
girls.

3) Femicide or murder of women because she is female, is a serious issue that concerns
the world but still minimal attention to Indonesia.

4) Close relationship between drug crime, human trafficking and migration and dead
penalty in Indonesia. Women migrant workers are one of the most vulnerable groups
involved in the case. In a number of drug crime cases where women as perpetrators,
women's narratives and backgrounds face the death penalty, have not been heard and
taken into account in the process of investigation, investigation and trial.

5) Tensions between development policies and political priorities of infrastructure on the
one hand with human rights issues Serious impact on women is the threat of basic
rights to livelihood, water, a balanced and healthy environment, cultural rights, sources
of medicine, etc. are getting stronger due to the enrichment of spatial and spatial
policies, resulting in evictions, plantation expansion, customary forest clearance, etc.

6) Criminalization has increased. Criminalization of women victims of domestic violence
by their husbands or ex-husbands should also be of concern to the State, among others
the reporting of husbands against wives who were supposed to be victims earlier,
allegations of theft of husband's ATM to support his children, allegations of forgery of
documents for correcting the identity of the husband in the card Family because it is
still single status. Criminalization by ex-husbands is also an important issue, in
addition to domestic violence that does not stop with divorce, but post-divorce also
leaves violence hard to dispute by other legal protections, because it is beyond marital
relations.

7) The victim still tends to come to the service created by the CSO / NGO to be explored
further. Whereas the State is expanding services in various areas, where such efforts
should promote the quality of service that is friendly to the victims, ensuring officers
who understand the issues and principles of services that recover the victims, rather
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than the efforts of formalism services that put forward the institutional status,
infrastructure facilities both buildings and cars . Although infrastructure is important,
more victims need quick and friendly service.

II1. The Implementation of the Mandates of KOMNAS HAM and its Challenges

It must be admitted that Komnas HAM has succeeded in conducting several research and
mediation activities and giving attention to the handling of cases of human rights in the past.

First, the task in the field is very strategic for the development of law that respects human rights in
Indonesia. The results of this research are then used to provide input for the drafting of Laws that
pay attention to Human Rights. Some research activities that have been done, and then made an
input in the discussion of the Act was a study and research function on various cases of human
rights violations and made a track record of the contribution of Komnas HAM in the drafting of
Act No. 8 year 2016 on Persons with Disabilities.

Second, mediate the cases of violations of the rights of the people, that is carried out mediation
functions by facilitating mediation meetings between Parangkusumo residents, Kab. Bantul,
affected by the policy of regional regulation; Disputes over the construction of houses of worship;
And land disputes involving large groups of citizens such as land disputes around Tesso Nilo
National Park in Riau, Kerinci Seblat National, Park in Jambi and Bukit Raya National Park in
West Kalimantan; And has submitted recommendations to Government agencies.

Third, opening the case in " 1965 ". The reform era government is committed to the settlement of
past human rights violations (Suparman Marzuki, 2009:7). In order to address past human rights
violations, namely the 1965 incident, which Komnas HAM was involved in several times in
coordination with the Politics, Law and Human Rights Coordinating Ministry. The Government
responded by conducting a symposium on human rights violations in 1965. Hence, to organize
the symposium was a small step in disclosure cases of human rights violations and will take
other steps.

In a report submitted to the House of Representatives of the Republic of Indonesia in a hearing,
Komnas HAM delivered several obstacles in 2016, namely:

1) The inclusion of Komnas HAM presence in the 1945 Constitution so that in
case there is a dispute over the authority between state institutions in the
Constitutional Court (MK) ,which Komnas HAM will not be ignored.

2) From the perspective of Act No. 9 Year 1999 on Human Rights, Komnas HAM
acknowledges that the weakness of the Law for Komnas HAM causes the
National Commission of Human Rights can not summon witnesses
( subpoena).

3) Furthermore, the weakness of the commitment of Komnas HAM as mandated
by Act No. 39 year 1999 caused the recommendations of Komnas HAM to be
abandoned by several government agencies / other law enforcement agencies.

4) Komnas HAM does not have its own authority to force the judiciary to hear
Komnas HAM's information in prosecuting cases of human rights violations.

5) With regard to budgetary support, Komnas HAM has submitted to the House
of Representatives Commission III that budget support in 2016 is insufficient to
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support the performance and performance of Komnas HAM's tasks, particularly
in relation to the investigation and execution of tasks to the regions.

As a follow-up to the hearing, a conclusion has been reached that is a joint commitment between
Komnas HAM and DPR RI, namely:

)

2)

3)

4)

5)

6)

7)

Finally, the

The structural and institutional reform of Komnas HAM, one of which can be
done by simplifying Komnas HAM members to discipline internal conflict
within Komnas HAM. The greater the number of Komnas HAM
Commissioners feared could hinder the performance of Komnas HAM because
every Commissioner has different interests in every settlement of cases of
human rights violations.

Commission III of the House of Representatives urges Komnas HAM to
immediately undertake structural and institutional improvements and improve
professionalism in carrying out its duties and functions in accordance with
legislation and strengthening Komnas HAM through the revision of Act No.
39 year 1999 on Human Rights and open opportunities For the drafting of the
Bill on Komnas HAM in National Legislation Program.

The House of Representatives Commission III urged Komnas HAM to submit
the results of the study and research on legislation that has the potential to
trigger human rights violations.
The House of Representatives Commission III urged Komnas HAM to submit
the results of the study and research on legislation and the Draft Law which
have the potential and trigger the occurrence of human rights violations to the
House of Representatives.
The House of Representatives Commission III supports Komnas HAM to
increase its authority in carrying out the investigation function through the
amendment of Act No. 39 Year 1999 on Human Rights.
Human rights violations have occurred in the government's policy on the
moratorium on the granting of remissions, parole, conditional leave, and free-
time leave for inmates of corruption and terrorism;
There have been allegations of human rights violations in the Mesuji case in
Mesuji District (Lampung), Mesuji case in OKI, Palembang (South Sumatra),
Bima case, Papua case, Aceh case, Sijunjung (West Sumatera) case Sampang )
which will be resolved thoroughly (The House of Representative Report, April,
2017).

important point of the joint commitment above was  that the House of

Representatives strongly supports the efforts to strengthen the protection of human rights in
Indonesia and puts Komnas HAM as the leading National Human Rights Institution.

IV. Conclusion and Recommendations

This paper comes to the conclusion that Indonesia is paying close attention to the protection of
human rights by adopting the principles of human rights protection in 1945 amendment and
establishing many institutions performing the duty of human rights protection. However, these
institutions operate independently, not consolidated, and even seem to overlap with authority and
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tasks. Therefore , the contribution of the institutions' presence to the protection of human rights is
in decline.

Hence, it is necessary to consolidate human rights protection institutions in Indonesia by placing
KOMNAS HAM as the coordinator and the leading institution through revision of the Law on
Human Rights. The strengthening of KOMNAS to become the leading institution of human
resources aspect, budget, and development.

First, Komnas HAM needs to be given the legal standing to file a judicial review to the Supreme
Court and the Constitutional Court. Komnas HAM is expected to test the laws and regulations that
are considered to violate human rights. This authority is important so that Komnas HAM can
provide assurance that the Laws produced by Parliament and Government contain human rights
aspects or values.

Secondly, Komnas HAM should be equipped with the authority to conduct investigation and
prosecution in every case of human rights violations. At the same time releasing the police from
the investigation task of alleged cases of human rights violations because of the security apparatus
especially the prone police as perpetrators of human rights violations. During this time when the
authority of investigation and prosecution were in the police and prosecution institutions and is in
conflict of interest, the result of investigation from Komnas HAM does not proceed to
investigation and prosecution.

Third, the Government institutions, Komnas HAM, Komnas Perempuan and KPAI should be
consolidated. It is necessary to stipulate the duty of Komnas HAM to coordinate the
implementation of human rights protection with Komnas Perempuan and KPAI to handle the
existing human rights protection of the Ministry of Justice and Human Rights, the Ministry of
Foreign Affairs, the Witness and Victim Protection Agency and the Ombudsman Institution.

Fourth, It needs strong competence and integrity, less number of Commissioners, more
professional support staff, lawyers, researchers, and experts.The personal integrity of the
Commissioner is very important. For example, the KOMNAS HAM was established during
authoritarianism under President Soeharto's pessimism over the formation of Komnas HAM was
merely an imaging but with the integrity of Komnas HAM members, KOMNAS HAM was highly
appreciated by the civil society.

Fifth, It needs more budget for research, controlling, and mediation function needs. Komnas
HAM is mandated by four laws, but it is not given an adequate budget. The Komnas HAM ceiling
of FY 2017 is Rp 84.96 billion. The indicative ceiling already includes the budget for Komnas
Perempuan. The budget is not enough to carry out all the tasks assigned to Komnas HAM.

Sixth, It needs to establish a Representative Office. The establishment of representative offices is
based on the needs of the provincial community. The main function is to give more access for
local people in some provinces and regencies to voice their rights to the government.
Representative offices will "pick up the ball" against the voices of communities in remote areas,
such as offshore, islands, coastal, inland, and mountains. Komnas HAM has six representative
offices located in Aceh, West Sumatra, West Kalimantan, Central Sulawesi, Maluku and Papua.
New Proposal was coming from West Papua and Lampung Provinces. The West Papuan
Representative Office is a sign of the seriousness of the human rights organization in Indonesia's
eastern side. Finally, the argument of the importance of the Establishment of Representative
Offices are 1) the territory of Indonesia with a vast population and vulnerable to human rights
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violations 2) Expanding human rights awareness agencies, 3) Strengthening human rights
protection. In fact, there are several obstacles in the establishment of representatives in the
provinces, namely 1) budgetary reasons, because it will increase the budget for facilities and
infrastructure and the rejection by a group of people from the province concerned such as from
Lampung Province. The reason for the rejection is because for the local community the
establishment of representative offices shows an image that is not safe and full of human rights
violations.
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Abstract

Based on some reports of people's satisfaction and assessment of the Indonesia House of
Representatives on the performance of Komnas HAM in 2016 that Komnas HAM was one of the
State Institution in questions because the Komnas HAM has lack of quick standard handling of
the report by public, lack of responses of the Commissioner on the substance of human rights
violations reported by the public and many neglect reports and issues internal works among the
Commissioners themselves. Besides the internal performance that makes the protection of human
rights are left behind, Komnas HAM has constraints to investigate and monitor past human rights
violations as well as some recommendations were often a problem, and many institutions do not
obey the recommendations made by Komnas HAM. Some tasks have not been resolved,
particularly seven (7) cases of past human rights violations which are Trisakti incident , Semanggi
I and Semanggi II, Talangsari incident, enforced disappearances, mysterious shootings, massacres
after the G30S / PKI incident, and the May 1998 riots. This paper observes obstacles in the
implementation of human rights protection in the context of the Constitution, some problems and
discrepancies between the Human Rights Laws and related laws in connections with the future
human rights protection with the new Commissioners, the weak power of Komnas HAM and its
recommendations.

Keywords ; Legal, Human Rights Laws, Komnas HAM

1. Introduction

National Commission on Human Rights ( NHRIs) are independent bodies with a constitutional
and or legislative mandate to protect and promote human rights. They are considered to be
constitutive of the State level (UN High Commissioner for Human Rights, 2007). One of NHRIs
in Indonesia is Komnas HAM. The position of Komnas HAM has a strong legal force with the
enactment of Law No. 39 of 1999 on Human Rights. The issuance of Law Number 39 of 1999
was a follow up of the issuance of the Decree of the People's Consultative Assembly (TAP MPR)
Number XVII / MPR / 1998 on Human Rights. As stipulated in its establishment regulation,
Komnas HAM is an independent institution whose position is on the same level as other state
institutions. Komnas HAM is enabled with the functions to carry outstudy, research, disseminate
monitor and mediate human rights issues. Then, Komnas HAM has the completeness consisting
of Plenary Session and Sub-Commission. In addition, Komnas HAM has the Secretariat General
as an element of service. Komnas HAM Chairman is held by members with a term of 2.5 years.
Next, Komnas HAM performs its functions to achieve the objectives set forth in Article 75 of Law
no. 39 of 1999, which are: to develop conditions which conducive to the implementation of
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human rights in accordance with Pancasila, the 1945 Constitution, and the Charter of the United
Nations, as well as the Universal Declaration of Human Rights (UDHR) and enhance the
protection and enforcement of human rights for the full development of the people in Indonesia
and the ability to participate in various areas of life. Besides that , Komnas HAM has a mandate in
the investigation of gross human rights violations contained in Law No. 26 of 2000 on Human
Rights Court and supervisory authority in Law No. 40 of 2008 on the Elimination of Racial and
Ethnic Discrimination.

This paper examine the challenges for Komnas HAM based on the fact that only three cases of
gross human rights violations that Komnas HAM has recommended to the Court which are ; first
is " Abepura "  case 7 Desember 2000 on the occurrence of gross human rights violations
committed in a systematic and widespread form of torture, summary killings, persecution,
unlawful arrest, detention and involuntary displace persons committed by the suspected security
personnel. Then the " Tanjung Priok " incident was the siege of mosque officials and the blind
shot to the crowd on 12 September 1984. Both gross human rights violations were established
based on Presidential Decree (Keppres) No 53/2001 which was renewed by Presidential Decree
No. 96 /2001. Later was the incidents of gross violation of human rights in East Timor which was
anarchy conducted widely by individuals and groups with direct testimonies and omissions by the
elements of the security apparatus. Hence, Komnas HAM established the Commission of Inquiry
on Human Rights Violations (KPP-HAM) in East Timor on 18 September 1999. Komnas HAM
has accomplished investigations in some past human rights cases such as Talangsari case (1998),
Semanggi I and II cases (1998-1999), Trisakti case (1998) Wamena case ( 2000) and Wasior case
(2001 and recommended that the Attorney General’s Office (AGO) establish ad hoc human rights
courts for the cases. However, the formation of such human rights courts was hindered by the
unwillingness of the Attorney General’s Office to prosecute these cases.

Finally, this paper focuses more on analysis of the legal context of the provisions in the
problematic human rights laws thus becoming an obstacle in the implementation of the mandate
and authority of Komnas HAM in the protection of human rights and the challenge of Komnas
HAM's future recommendations.

2. Why is it Necessary to Revise the Human Rights Law (s) ?

There are two (2) reasons for the need to revise the Human Rights Law. The first reason,
basically, the 1945 Constitution in Article 1(3) clearly stipulates that Indonesia is governed by the
rule of law. In addition to that, the 1945 Constitution states that human rights should be upheld in
accordance with the principles of a democratic and law-based state. Hence, the human rights law
should contain constitutional issues . However human Rights Law was formulated before the
second amendment of 2000 of the 1945 Constitution. The new amendment introduced an
expanded list of human rights under Chapter XA articles 28A to 28J which have not been listed in
the previous of the 1945 Constitution.

The 1945 Constitution Article 281 paragraph (4) mentions; "The protection, promotion,
enforcement and fulfillment of human rights is the responsibility of the State, particularly the
government " and paragraph (5) states : " 7o uphold and protect human rights in accordance with
the principles of a democratic constitutional State, the implementation of human rights is
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guaranteed, regulated , and set forth in the laws and regulations. Thus the 1945 Constitution
explicitly mandates the State, in particular the government to be responsible for the protection,
promotion, enforcement, and fulfillment of human rights on the principles of democratic State
law, whose implementation is guaranteed, regulated in Legislation. This is in line with Article 2
of Law No. 39 Year 1999 on Human Rights states;

"The State of the Republic of Indonesia recognizes and upholds human rights and basic human
freedoms as rights which are inherent in nature and inseparable from human beings, which must
be protected, respected and enforced for the enhancement of human dignity, prosperity, happiness,
intelligence and justice. "

Then Article 71 of Law No. 39 of 1999 states:

"The Government shall be responsible for respecting, protecting, upholding and promoting the
human rights provided for in this Law, other laws and regulations and international human rights
law adopted by the Republic of Indonesia."

Furthermore, Article 72 of Law No. 39 of 1999 states: "

" The obligations and responsibilities of the Government as referred to in Article 71 shall include
effective implementation steps in the legal, political, economic, social, cultural, defense and
security of the country and other fields. "

The second reason, the Human Rights Law (s) is considered not to meet the standards as
stipulated in the Paris Principle. The core instrument relevant to NHRIs at the international level
is the United Nations Principles relating to the Paris Principles (GA 48/134, 1993). The Paris
Principles establish the minimum international standards (competence, structure ,working
procedures) required for the independence and effective functioning of NHRIs. These principles
provide guidance on the role that NHRIs are expected to perform and to be independent from
government and civil society (Human Rights Report, p.7). They address aspects of promotion and
protection of the mandate and even provide some direction about the quasi-jurisdictional
competence of NHRIs that own such powers; as a general feature of some NHRIs in Asia.
Principle 3 of Paris principle mentions " 4 national institution shall, inter alia, have the following
responsibilities: (a) submitting opinions, recommendations, proposals and reports on any matters
concerning the promotion and protection of human rights, including with respect to: (i)
Legislative or administrative provisions: the national institution shall examine the legislation and
administrative provisions in force, as well as bills and proposals, and shall make such
recommendations as it deems appropriate in order to ensure that these provisions conform to the
fundamental principles of human rights ", (GA 48/134, 1993).

In article 76 of Law Number 39 Year 1999 states; " (1) to achieve its objectives Komnas HAM
carries out the functions of study, research, counseling, monitoring and mediation on human rights
" . Then article 89 of Law No. 39 of 1999 stipulates " to perform the functions of Komnas HAM
in monitoring, Komnas HAM has the duty and authority to:

a) observation of the implementation of human rights and the compilation of reports of
observations;
b) the investigation and examination of events that happen in a society based on the nature or
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scope of which are suspected to be human rights violations;

c) calling to the complainant or victim or the complained party to be asked for and heard the
statement;

d) summoning witnesses to be heard and to the complainant's witness asked to submit the
necessary evidence;

e) review at the scene and other places deemed necessary;

f) calling the parties concerned to provide written information or submit the necessary documents
in accordance with the original with the approval of the Chief Court;

g)Local examination of houses, yards, buildings and other places occupied or owned by certain
parties with the approval of the Chief Court; and;

h) The giving of opinion based on the approval of the Chief Court of a particular case that is in the
judicial process, if in the case there is a human rights violation in the public matter and the
examination by the court which later Komnas HAM opinion must be notified by the judge to the
parties.

However there is no regulation on the authority of Komnas HAM to call for the parties and
there is no sanction for witnesses who are unwilling to be summoned in the articles of the
Human Rights Law. Although Komnas HAM has the function of upholding human rights but it is
legally limited to enforcing recommendation and has no ability to bring cases to the administrative
law bodies or legal enforcement institutions hence required rules governing the explicit position
of Komnas HAM in order to provide certainty when Komnas HAM carries out its mandate.

3. Legal Context
3.1 Basic Formation of Komnas HAM

Komnas HAM was established based on Law No. 39 of 1999 on Human Rights and was not
governed by a special law or was regulated as only a part of the regulation of other laws. Whereas
in some other countries especially in Asia Pacific region, the existence of its human rights
institution is regulated by special law, for example in Bangladesh, NHRCB which is NHRI was
established under the National Human Rights Commission Act No. 53 of 2009. While in
Thailand, the National Human Rights Commission was established in accordance with the
Constitution of the Kingdom of Thailand. B.E. 2540 (1997) which was effective on 11 October
1997. In the arrangement of the constitution in section 6 part 8, the National Human Rights
Commission consists of a Chairperson and 10 commissioners who were appointed by the King
Senate for a six year term and shall serve for one term. Then the Law was issued to the National
Human Rights Act B.E.2542 (1999) which is effective on 25 November 1999 (Asia Pacific
Forum).

3.2. Mandates

In the Article 89 Law No 39 of 1999 on the Human Rights stipulates that in carrying out
Komnas HAM's functions in mediation, the duties and authorities of Komnas HAM through (a)
the peace mechanism of both parties; (b) settlement of cases by means of consultation,
negotiation, mediation, conciliation and expert judgment; (c) advising the parties to settle disputes
through courts; (d) submitting a recommendation on a case of human rights violation to the
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Government for follow-up to its resolution; (¢) submitting a recommendation on a case of human
rights violation to the House of Representatives of the Republic of Indonesia for follow-up.

Therefore , as stipulated in article 89, Komnas HAM may issue recommendations after a
mediation process. Outside the mediation process, then the Human Rights Law does not regulate
further on whether Komnas HAM may issue recommendations or not. In practice, however,
recommendations may be issued after Komnas HAM has conducted monitoring tasks. This poses
a problem because the parties can reject the recommendation on the grounds that it is not strictly
regulated in the Human Rights Law.

The National Human Rights Commission is not authorized to investigate the findings of
human rights violations in the field. The authority of Komnas HAM merely conducts research,
monitoring and investigation as well as issuing recommendations. The Human Rights Law does
not give any consequences if the party recommended does not carry out the recommendation.
Article 95 of the Human Rights Law states that "If a person who is summoned does not come to
face or refuse to give his statement, Komnas HAM may request the assistance of the Chief Justice
for the enforcement of forced vocations in accordance with the provisions of the law". Because the
Human Rights Law does not give explicit authority related to the calling of the alleged
perpetrators of human rights violations or other parties questioned by Komnas HAM so as not to
have the power to force to bring the concerned.

3.3 Gross Human Rights Violations

The importance of the revision of the Human Rights Law is that Komnas HAM is only
regulated in Law No. 26 of 2000 on Human Rights Courts and Law No. 40 of 2008 on the
Elimination of Racial and Ethnic Discrimination. The Law No. 26 of 2000 on the Human Rights
Court in general, regulates two matters, first, the regulation of criminal acts categorized as serious
human rights violations, which covers crimes of genocide and crimes against humanity which in
articles 7-9 generally derived from the Rome Statute, while the procedural laws governed include
arrest, detention, investigation, prosecution, examination in the hearing and the terms of
appointment of judges to the provisions of execution . The Law No. 26 in article 18 (1) mentions "
The National Human Rights Commission (Komnas HAM) in conducting investigations may
establish an ad hoc team comprising the National Commission on Human Rights and the
community element. With Law No. 26 of 2000, Komnas HAM has the mandate as the only
institution with authority to investigate gross human rights violations.

However, the attempts to prosecute gross violations of human rights are hampered by Article
43 of the Human Rights Court Law (2) mentions;

"The ad hoc Human Rights Court as referred to in paragraph (1) shall be established upon the
proposal of the House of Representatives of the Republic of Indonesia based on certain events by
Presidential Decree."

Furthermore, according to the explanation of Article 43 (2) of the Human Rights Court Law,

explicitly stated, "In the case of the House of Representatives (DPR) proposing the establishment
of an ad hoc human rights court, therefore the House should be based on allegations of serious
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human rights violations restricted to locus delicti or the scene of the crime that occurred prior to
the enactment of Law". This means that any serious human rights violations that occurred
"before" Law No. 26/2000 was established, the DPR should recommend or propose the
establishment of an ad hoc human rights court over the alleged cases of gross human rights
violations based on the findings of Komnas HAM and the Attorney General.

In addition to that, Komnas HAM recommendation is hampered by the Attorney General'
authority's because it is not followed up with investigation. The construction of Law No. 26 of
2000 mentions Komnas HAM as " pro justitia" (a latin phrase " on behalf of justice" )
investigator and the Attorney General (AGO) is as investigator of cases of gross human rights
violations. The separation between implementing agencies of investigation and prosecution
functions such as serious violation of human rights in Law No. 26 of 2000 resulted in a lack of
relationship between the two institutions in their function (Enny Soeprapto 2011, pp 23-26.).As
can be seen in the table below about restrictions in cases of gross human rights violations;

Table on legal provision of Law No 26 of 2000 on Human Rights Court for the legal process
of Gross human rights violations

Mandate/ Provisions in Law No 26 of 2000 Restrictions by Law
Authority
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Investigation
by Komnas
HAM

Article 18 (1) The investigation of
gross violations of human rights is
committed by the National
Commission on Human Rights.

The National Commission on Human
Rights in conducting the investigations
referred to in paragraph (1) may
establish an ad hoc team comprising
the National Commission on Human
Rights and the representatives of the
community.

Article 19 (1) In conducting the
investigation as referred to in Article
18, the investigator is authorized: a.)
to conduct investigation and
examinations of events arising in a
society which by its nature or scope is
reasonably suspected of gross
violations of human rights; b).receive
a report or complaint from a person or
group of people concerning the
occurrence of gross violations of
human rights, and seek information and
evidence;c). call the complainant, the
victim, to be requested and heard his or
her statement;d).call witnesses to be
asked and heard his or her testimony;
e). review and gather information on
the scene and other places deemed
necessary; f). call the parties
concerned to provide written
information or submit the necessary
documents in accordance with the
original; g). on the orders of the
investigator of Attorney General
(AGO) may take the following actions:
1). to examine the mail

2). search and seizure;

3). local examination of the house,
yard, buildings and other places
occupied or owned by certain parties;
4). bring in experts in connection with
the investigation.

Komnas HAM only conducts
investigation and relies heavily
on Investigators namely the
Attorney General (AGO) .
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Initial
evidence for
Gross Human
Rights
Violations

Article 20

(1) In the event that the Commission
on Human Rights is in their opinion
that there is sufficient initial evidence
of serious human rights violations, then
the conclusions of the investigation
results shall be submitted to the
investigator of Attorney General
(AGO)

(2) At the latest 7 (seven) working
days after the conclusion of the
investigation result, the National
Commission on Human Rights shall
submit all investigations to the
investigator of Attorney General
(AGO).

(3) If the investigator of Attorney
General is of the opinion that the
investigation result as referred to in
paragraph (2) is still incomplete, the
investigator of Attorney General shall
immediately return the investigation
result to the investigator of Komnas
HAM with instructions to be
completed and within 30 (thirty) days
from the date of receipt of the
investigation result, the investigator of
Komnas HAM shall submit
incomplete material.

The investigative authority of
the Attorney General in the
end to follow up the results of
the Komnas HAM
investigation's as well as the
Attorney General which can
state that the investigation by
Komnas HAM is incomplete
and can not be further
processed.
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Investigation
by Attorney
General

Article 21

(1) The investigation of cases of gross
human rights violations is committed
by the Attorney General.

(2) The investigation referred to in
paragraph (1) does not include the
authority to receive reports or
complaints, (3) In the performance of
the tasks referred to in paragraph (1)
the Attorney General may appoint an
ad hoc investigator composed of
government and / or community
representatives.

The investigation becomes the
full authority of the Attorney
General.

Prosecution

Article 23

(1) Prosecution of serious cases of
gross human rights violations shall be
committed by the Attorney General.

(2) In the performance of the duties
referred to in paragraph (1) the
Attorney General may appoint an ad
hoc public prosecutor comprising
government and / or community
elements.

Prosecution becomes the
authority of the Attorney
General
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Detention Article 12
(1) The Prosecutor General as| The Attorney General's has
investigator and prosecutor shall have | the strong mandate in
the authority to carry out further | investigation, prosecution and
detention or any detention for the | detention.

purpose of investigation and
prosecution.

(2) Human Rights Court Judge is
authorized and set to do

Detention for the purpose of
examination in court.

(3 ) Any further detention or a
detention order shall be made against a
suspect or defendant who is alleged to
have committed gross human rights
violations on the basis of sufficient
evidence, in the event of any
circumstances causing concern that the
suspect or defendant shall flee, destroy
or remove evidence, and / or repeat
gross violations of human rights.

Three cases of serious or gross human rights violations that have been resolved by the
Indonesian human rights courts such as the East Timor 1999, Tanjung Priok 1984 cases were
handled by the Jakarta Ad Hoc Human Rights Court, and the Abepura 2000 gross human rights
violation case was handled at the Makassar Human Rights Court (Komnas HAM reports). The
Law also has a fundamental weakness, since the crime of genocide and crimes against humanity is
a category of international criminal crimes handled directly by the International Criminal Court
and it is not a jurisdiction of human rights courts. Human rights courts are different conceptually
with the International Criminal Court. The weakness of Law No. 26 of 2000 is the conceptually
deliberately misplaced, incorrect, and even intentional law made to legalize past human rights
violations through the court (Marzuki, 2010, pp. 43-55).

Next, in Law No. 40 of 2008 mentions in Article 8 (1); "Supervision of all forms of efforts to
eliminate racial and ethnic discrimination by Komnas HAM". (2) "Supervision as referred to in
paragraph (1) shall include:

a) monitoring and assessing the policies of the government and local government that are
deemed to have the potential to cause racial and ethnic discrimination,
b) fact finding and assessment to individuals, community groups or public institutions or private
sector alleged to engage in racial and ethnic discrimination,
¢) recommendation to the government and local government on the results of monitoring and
assessment of acts that contain racial and ethnic discrimination;
d) monitoring and assessment of government, local government and community in the
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implementation of elimination of discrimination race and ethnicity, and
e ) recommendation to the House of Representatives of the Republic of Indonesia to supervise the
government that ignores the findings of Komnas HAM. "

The authority of Komnas HAM with the existence of Law No.40 of 2008 was actually
increased its mandate. The purpose of the provisions of the supervisory function of Law No. 40 of
2008 is that Komnas HAM evaluates the central and regional government policies that are
conducted periodically or incidentally by monitoring, facts-finding, assess the finding whether or
not racial and ethnic discrimination is followed up with recommendations. The Law No. 40 of
2008 is a regulation governing the substance of the Convention on the Elimination of Racial
Discrimination which has been ratified by the State. Hence, any State that has ratified an
international human rights covenant such as the International Covenant on Civil and Political
Rights (ICCPR) should provide the role of Komnas HAM for its oversight and enforcement
through legislation. According to the Paris Principles, the NHRI mandate should be as broad as
possible. A broad mandate means that the institution possesses the power of human rights. These
conditions make Komnas HAM unable to solve the human rights problems that the community
complains about. Komnas HAM, should also be given better authority in the mandate and power
to act to resolve human rights violations since the majority of human rights violators are
committed by the government and armed apparatus, therefore only institution capable of
conducting examinations related to human rights violations in government institutions is Komnas
HAM.

3.4 Monitoring of Komnas HAM on the implementation of International Covenants on
Human Rights

Komnas HAM uses various national and international human rights instruments that are
binding and non-binding as its reference in performing functions, duties and authorities. Indonesia
has accessed and ratified eight (8) of nine international human rights treaties. These several provisions of
international human rights laws that should be the legal references of Komnas HAM are:

1.Universal Declaration of Human Rights (DUHAM), 1948

2. International Covenant on Civil and Political Rights (ICCPR), 1966 ratified by Law No. 12 of
2005

3. International Covenant on Economic, Social and Cultural Rights (ICESCR), 1966 ratified by
Law No. 11 of 2005

4. The International Convention on the Elimination of Racial Discrimination (ICERD), 1965 was
ratified by Law No. 29 of 1999

5. The International Convention on the Elimination of Discrimination Against Women (CEDAW),
1979 was ratified by Law no. 7 years 1984

6. The International Convention Against Torture and Cruel, Inhuman or Degrading Treatment or
Punishment (CAT), 1984 is ratified by Law No. 5 of 1998

7. Convention on the Rights of the Child (CRC), 1989 ratified by Law No. 10 of 2012

8. The International Convention on the Rights of Persons with Disabilities (ICRPD), ratified by
Law No. 19 of 2011

9. The International Convention for the Protection of Migrant Workers and their Families
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(ICMW), 1990, was ratified by Law No. 6 of 2012

In Article 7 of Law No. 39 of 1999 on Human Rights provides an opportunity for provisions
of international law that have been ratified for promulgation into national law. In addition to that,
Indonesian citizens can apply national and international human rights mechanisms to claim their
rights, as described in the following terms:

(1) Everyone shall have the right to use all national legal remedies and international forums for
all violations of human rights guaranteed by Indonesian law and international human rights law
adopted by the Republic of Indonesia.

(2) The provisions of international human rights law that have been accepted by the Republic of
Indonesia as the national law.

4. Summary and Recommendations

The Law No. 39 of 1999 on Human Rights is the main instrument of human rights in

Indonesia to regulate Komnas HAM institution. However, Law No. 39 of 1999 on Human Rights
has a fundamental weakness, namely the limitation of the mandate, role and function of Komnas
HAM itself. Hence, the law stipulates numbers of authorities possessed by Komnas HAM but the
authority is very weak because the Law does not provide recommendations that do not have
legally binding power for Komnas HAM.
Moreover, some of the authority possessed by Komnas HAM is perceived as insufficient and
ineffective in its efforts to protect human rights. Therefore, to enhance and strengthen the
effectiveness of Komnas HAM institution apart from strengthening existing authority, the
following legal arrangements must be made;

Firstly; to strengthen the mandate on Subpoena or a mandate to appear in legal proceedings or
request for a production document in Komnas HAM. Komnas HAM should be authorized to
request assistance to law enforcement agencies to present the concerned person by force.

Secondly; to strengthen Komnas HAM to be able to conduct an investigation into the existence of
cases of human rights violations which affirmed that the position of the Attorney General only as
a claimant.

Thirdly : to give more authority to Komnas HAM as a recommender to the President for the
establishment of an ad hoc Human Rights Court for cases of gross human rights violations in the
past and replacing the role of the House of Representatives (DPR) as a political institution which
is not appropriate to be involved in the legal process of handling cases cases of human rights
violations.

Fourthly, the need for regulation in the Law that the parties receiving the recommendation from
Komnas HAM are obliged to implement the recommendation. If the recipient of the
recommendation rejects some or all of the recommendations, it shall explain in writing to the
National Human Rights Commission about its rejection in a certain period. If Komnas HAM can
not accept the reason of the recipients of the recommendations, Komnas HAM may file a court
decision.
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Fifthly, there is a need the provision on how Komnas HAM is building networks with civil
society (NGOs) or other state institutions in coordinating and implementing Komnas HAM
recommendations.
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The New Mechanism of Komnas HAM in the Settlement of Land Rights of Indigenous
Peoples

Isna Ningtyas Yulianti
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Abstract

This paper examines cases of violation of their ownership rights of indigenous peoples
deprived arbitrarily by the other party. In 2016 the Commission received around 144 complaints
lodged by indigenous peoples' right to work cases and land disputes, 93 of those cases were about
land ownership rights. Komnas HAM does not limit itself to handle cases concerning civil rights
and politics itself, but is also actively involved in the enforcement of the rights of economic,
social, and cultural. As the State Institutions Komnas Ham has a function. The function of the
Commission is to exercise its authority to examine, research, education, monitoring and mediation
of human rights. People really expect the Commission to play a role in ESC rights issues. The role
of this commission which will oversee all policy related to ESC rights, and the Ensure the
enjoyment of the right to ESC can be progressive realization. Cases concerning land ownership
rights are handled by the National Human Rights Commission is closely related to the fulfillment
of social rights and culture embedded in a community, especially the indigenous people who put
the land as a source of livelihood. It is the 'home' and or also as' Mother'. Therefore, in 2016
alone, Komnas HAM had received 2,539 cases related to the fulfillment of the rights of economic,
social, cultural and society at large. Meanwhile, in a way, a lawsuit over ownership of land that
has been, is being, and will be handled by the Komnas HAM is a lawsuit by civil society who
were dealing with the state and corporations. This paper will provide an overview widely
regarding the handling of cases of land rights of indigenous peoples that has been done by
Komnas HAM. This paper also Describes the new mechanisms used by Komnas HAM in dealing
with land rights for indigenous peoples. Study will use qualitative methods to look at the norms
and tasks the Commission in the handling of cases by Komnas HAM.

Keywords: Indigineous People, Land Rights, New Mechanism

Introduction

As a state institution, Komnas HAM has a mandate to encourage the protection,
fulfillment and enforcement of human rights in Indonesia. KomnasHAM in handling cases is
based on Law No. 39 of 1999 which resulted in recommendation.

These recommendations will be addressed to the relevant parties directly related to the
case being. Sometimes the recommendation does not result in justice for the victim. Komnas
HAM Recommendations has no legally binding to perpetrator, which lead to difficulties for
victims to encourage further settlement of cases.

Komnas HAM works based on Law Number 39 of 1999 on Human Rights. Article 75 to
Article 103, regulates provisions for Komnas HAM.13! In the special arrangement there is a

131 See Law No 39 of 1999 on Komnas HAM
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section on the mechanism of Komnas ham in encouraging the protection, fulfillment and
enforcement ofHuman Rights in Indonesia. Komnas HAM has four mandates: research studies,
public awareness, monitoring, and mediation.!32

To carry out its research mandate, Komnas HAM may conduct study and research of
various international human rights instruments with the aim of providing suggestions on the
possibility of accession or ratification. Komnas HAM may also undertake a review and research
of legislation to provide recommendations on the establishment, amendment and revocation of
human rights-related legislation.!133 Komnas HAM may also cooperate with other national,
regional and international parties in the field of human rights.134

To carry out its education and Public awareness mandate,!35 Komnas HAM can
disseminate insight into human rights to the people of Indonesia. Komnas HAM can also make
efforts to improve community awareness about human rights through formal and non formal
education institutions and various other groups. In order to carry out the mandate, Komnas HAM
can also cooperate with other parties as well as research and studies.

To carry out Komnas HAM's functions in monitoring and investigation!36Komnas HAM is
authorized to observe the implementation of human rights in the preparation of reports of
observations. Komnas Ham is also authorized to investigate and investigate events that arise in a
society where human rights violations are suspected. Furthermore, Komnas ham may also call the
complainant or the victim or the complained party to be questioned and heard his statements and
witnesses. Komnas ham can also conduct a review of the scene and other places deemed
necessary.

To carry out the Mediation function,!37 Komnas HAM can make peace on both sides. The
settlement of cases through consultation, negotiation, mediation, conciliation and expert
judgment. Komnas HAM is also authorized to advise the parties to resolve disputes through the
courts. Furthermore, Komnas HAM is also authorized to submit a recommendation on a case of
human rights violations to the government and the People's Legislative Council for follow-up

The public has felt that the case handling mechanism in Komnas HAM as regulated by
Law number 39 of 199%has not been effective in enforcing human rights in Indonesia.This
became the focus of various parties on the weakness of legal provisions regarding Komnas HAM.
So far mediation mechanism is the only resort that can facilitate the victim’s case up to the
agreement for parties, the victims and the perpetrator. The outcome of the agreement can be

132 Law No 39 of 1999 Article 76
133 Ibid, Article 89 paragraph 1
134 Ibid

135 bid Article 89 paragraph 2
136 Ibid Article 89 paragraph 3

137 Tbid Article 89 paragraph 4
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registered to the court and each party must comply. However, in reality some parties ignore the
outcome of the agreement.

Komnas Ham has conducted various studies on Rights of Indigenous people, which are
produced in the framework of enforcing, fulfilling and protecting communities and indigenous
peoples in particula. Those studies were studied on the inventory of indigenous and tribal peoples
in Indonesia, as well as Land Rights in Indonesia.

Komnas HAM also handles various cases of indigenous peoples, such as indigenous
people Orang Rimba Jambi, Pandumaan Sipituhuta North Sumatra. However, these cases continue
to recur and complaints continue to Komnas HAM because there is no settlement that guarantees
the protection and rights for the victims.

So, whether Komnas HAM has a new breakthrough in handling cases? What are the steps
of Komnas HAM in providing protection and enforcement of the rights of indigenous peoples in
the context of indemnification? This paper will describe how the handling of cases in Komnas
HAM, related to land rights, especially for Indigenous peoples in Indonesia. This paper will also
scrutinize the new breakthroughs by Komnas HAM in the handling cases.

Writing Method

This paper is a narrative descriptive study using a qualitative approach. The author uses
the study desk method and literature study conducted at Komnas HAM. The data were collected
from Complaint data and National Inquiry data which have been carried out by Komnas HAM. In
2014-2015 Komnas HAM implemented the National Inquiry as an effort in the settlement of
various cases of indigenous peoples in Indonesia. In this writing, the authors also conducted
interviews with various parties including officers in the complaints, monitoring, mediation and
researchers who actively participated in national inquiry.

Land Grabbing, Exclusion and Human Rights

Land grabbing or current land grabs often occur in different parts of the world. Studies
show that in recent years between 20-80 million hectares of land have been "deprived," although
it is difficult to ascertain because most of the deals are made secretly. Africa appears to be a prime
target for this large-scale investment, although there are also numerous reports coming from all
over the developing world. Accounting for 134 million hectares of reported deals, of which 34
million hectares have been cross-referenced. The next largest target is Asia with 29 million
hectares cross-checked.138

Land grabbing phenomenon occurs in several countries, especially in the global south.
There are a number of factors that encourage the expropriation of this land. These factors can be
analyzed in the context of financial, food, energy and the global climate crisis. The 2007-2008
global food crisis, which pushed up food prices, created political and economic momentum for

138 Ward Anseeuw, Liz Alden Wily,(2012) Land Rights and the Rush for Land Findings of the Global Commercial
Pressures on Land Research Project, The International Land Coalition p4.
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land acquisition. Likewise, climate change and the energy crisis create a new urgent need to find
land for renewable energy crop production.!39

Large-scale plantation trends and concentrated contract farming in chronic poverty pockets
are issues that have been discussed for a long time in agrarian studies and are well documented.140
While the general assumption in the World Bank environment is that Foreign Direct Investment
flows to areas with good governance and clearly defined property rights, research conducted by
the World Bank itself confirms that capital flows into areas where labor and the right to The land
is uncertain and not protected by the legislation and the government.!'4! When wages are
everywhere low, capitalist exploitation and profit maximization are high. Under these vulnerable
conditions, large-scale land use projects become very problematic when displacing communities
and depriving them of their most valuable asset and resilience, their land.!42

What happens to indigenous peoples is the process of exclusion of indigenous peoples to
their ulayat lands. According to Byrne Social exclusion can be interpreted as a process that
prevents or inhibits individuals, families, or groups from the resources needed to participate in
social, economic and political activities in a community intact.!43

Derek Hall, Philip Hirsch and Tania Li (2011)!44 in their book, Powers of Exclusion: Land
dilemmas in Southeast Asia, show four power factors that exclude others from access to land in
Southeast Asia: (1) regulation, Legitimate regulations of the state; (2) coercion by force, whether
by state or non-state actors; (3) the market, which limits access to land through price mechanisms
and provides incentives for claims to more individualistic lands; (4) legitimacy, ie various forms
of moral justification, such as claims of hereditary rights, scientific considerations, economic
rationality, and government claims to regulate. 145The four aspects of power are right to describe
the reality of indigenous peoples being removed from their lands, especially through countries and
corporations based on natural resources dredging.

The use of force to get rid of it occurs in six removal processes. (1) the regularization of
land rights, through government programs on land registration, formalization and peace; (2) space
expansion and intensification through conservation of forests by suppressing agricultural activity:
(3) new boom crop in the form of monoculture crop expansion leading to massive land
conversion; (4) land conversion after use for agriculture; (5) processes arising from agrarian

139 Anna Bolin, Global Phenomenon of Land Grabs, Research studies, (November, 2011) can be accessed at http://
www.downtoearth-indonesia.org/id/story/fenomena-global-perampasan-tanah

140Little and Watts in Borras, S.M. Jr, Hall, R., Scoones, 1., White, B. and W. Wolford (2011) ‘Towards a better
understanding of global land grabbing: an editorial introduction’ Journal of Peasant Studies

1411, TM.(2011) ‘Centering Labor in the land grab debate’, The Journal of Peasant Studies, pp 283
142Qliver de Schutter (2011), How not to Think Land Grabbing, The Journal of Peasant Studies, pp 209-216
143Byrne, 2005 in .

144See Li, TM (2011) Powers of Exclusion, Land Dilemmas in Southeast Asia, National University Press of
Singapore.

145ibid
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formations within the village involving ropes and village neighbors (intimate exclusions); (6)
mobilization of groups to maintain their access to land.14¢

Referring to the formulation of the UN Declaration of the UNDRIP that Indigenous
peoples have long experienced oppression of land, and their territory for which the rights of
indigenous peoples to their lands, territories and customs must be recognized and respected.!47

“Concerned that indigenous peoples have suffered from historic injustice as
a result of, inter alia, their colonisation and dispossession of their
lands,territories and resources, thus preventing them from exercising, in
particular, their right to development in accordance with their own needs
and interest”

“Recognizing the urgent need to respect and promote the inherent rights of
indigenous peoples which derive from their political, economic and social
structure and from their cultures, spiritual traditions,histories and
philosophies, especially their rights to their lands, territories and resources”

In solving cases, Komnas HAM can only provide recommendations as a final form in the
settlement of a case. If there is no indication of gross human rights violations. Sometimes the
settlement does not bring justice to the victim. In this matter, Komnas HAM must be able to
provide a new breakthrough in the settlement of cases that also affect the good for the Victim. The
principle of remedy is the anticipated work of Komnas HAM in the settlement of cases. For some
Indigenous peoples, Indemnification or reimbursement is a highly anticipated aspect especially for
justice for victims. The compensation is not only limited to material replacement, but also the
restoration of their dignity as human beings when the state has taken it primarily for cases of land
grabbing with violence or criminalization of indigenous peoples on suspicion of looting of forest
products.

Within the UNDRIP has been regulated as in other Human Rights Laws, that Indigenous
peoples are entitled to justice in a fair and independent process.!48 Article 27 of the UNDRIP
states.

“States shall establish and implement, in conjunction with indigenous peoples
concerned, a fair,independent, impartial, open and transparent process,giving
due recognition to indigenous peoples’ laws,traditions, customs and land
tenure systems, to recognize and adjudicate the rights of indigenouspeoples
pertaining to their lands, territories and resources, including those which were
traditionally owned or otherwise occupied or used. Indigenouspeoples shall
have the right to participate in this process”

146 jbid
147 UN Declaration of the UNDRIP

148 See Article 27 of the UNDRIP
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The UNDRIP also regulates the principle of remedy for victims as referred to in Article 28
paragraph 1 of the UNDRIP

"Indigenous peoples have the right to redress, by means of which it can be
restored, for the lands, territories and Resources which they have taken to be
confiscated, taken, occupied, used or damaged without their free, prior and
informed consent. "

The UNDRIP also provides that if the land is taken under an agreement, it must also
consider fair remedies for indigenous peoples.149

"Unless otherwise freely agreed upon by the peoples concerned, the
compensation shall take the form of lands, territories and resources equal in
quality, size and legal status of monetary compensation or other appropriate
redress"

Article 29 of the UNDRIP also expects the State's role in taking measures in the protection
of Indigenous peoples' lands or customary law.150

"Indigenous peoples have the right to the restoration and protection of the
environment and the productive capacity of their lands, territories and natural
resources. Countries will establish and implement assistance programs for
indigenous peoples such as conservation and protection, without
discrimination. "

Land Grabbing Threat to Indigenous peoples

In Indonesia, the threat of land grabbing is no less excited by the case outside. In addition
to land grabs by industry, plantation companies, even by the state. In 2010, the Government of
Indonesia, inaugurated the Merauke Food and Energy Plantation development project in an
integrated or more popular way as Merauke Integrated Food and Energy Estate.!5! Food Estate
aims to strive for food security for Indonesia. This program is triggered by the condition of the
food crisis in the world and in Indonesia due to unstable prices affecting the price of other basic
necessities that are feared will bring social impacts on society. For that purpose the government
proclaimed a food security program through the Food estate and made Merauke and Papua as
areas for big projects. The program has been institutionalized with the issuance of Presidential
Instruction no. 5 Year 2008 on the Focus of the Economic Program of 2008-2009 including the
arrangement of Food Investment Scale Area or Food Estate. Furthermore, the government also
issued Government Regulation number 18 of 2010 on Cultivation of Plants which was used as a
legal umbrella mega project food estate.

Food estate requires a large area of land, estimated millions of hectares of land needed for
this food estate program. Certainly many people will lose their land and of course the land of

149 Article 28 Paragraph 1 UNDRIP
150 Tbid, paragraph 2 UNDRIP
151 About MIFEE See R. Yando Zakaria, Emilianus Ola Kleden, Y.L. Franky (2011), MIFEE Tak Terjangkau Angan

Malind (Mifee Not Reachable of Malind People), Pusaka Foundation, Jakarta
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indigenous peoples. From the background, it can certainly cause various problems in Indonesia
especially for indigenous peoples. The availability of land for Food estates is huge, the
government is projecting hundreds of thousands of hectares for this mega project. So it will be
ensured that this Mega project will seize the land of local people or farmers (land grabbing). In
addition to seizing the land of local residents and farmers, this Mega project will have problems
with indigenous peoples or ulayat lands used to run the program. This is what triggered agrarian
conflicts around the country the higher the number.

Besides Papua and Merauke which are used as food estate development projects and
energy estate, the government also develops Food estate in east Kalimantan, but in 2013 the
project was moved to West Kalimantan by Dahlan Iskan. Thousands of hectares of land have been
prepared to run the program. In East Kalimantan or precisely in Bulungan, the food estate
program will be run in the delta area of mangrove and wetlands. The absence of land in East
Kalimantan caused the project to be moved to West Kalimantan. Development of food estates in
West Kalimantan by printing new paddy fields and optimizing the land which all reach 250 ha.
Indigenous peoples in Papua, and Kalimantan became the direct victims of this program.

In addition to the above issues, indigenous peoples also face various criminalization issues
as they can no longer take food in their customary forests. The state took over and made it a state
forest. The process of state control over forests takes place through at least three territorial stages.
First, the state claims that all land deemed to be non-land owned by any other person belongs to
the state.!52 At this stage, the state intends to derive revenue from the extraction of Natural
Resources.!53 Second, the State establishes land boundaries declared as state property to
emphasize state control by the state on forests. Once the limit is set, the forest becomes closed and
the state forbids anyone to access the area including the forest resources contained therein.!54
Third, the State divides the forest into various functions based on criteria. This program is a
zoning of a region to set the type of activity allowed in it.155

Indigenous peoples who live in the forest have experienced being criminalized because it
is considered a thief on his own land. Whereas the indigenous peoples who live and live in the
forest area are the owner of their land and customary territory.!5¢Indigenous people who have
experienced criminalization such as: indigenous peoples of Semende Appeal in Kaur district,
Bengkulu, customary law community of Marga Tungkal Ulu in Musi District, Palembang,
customary law community of Turungan Baji in Sinjai District, South Sulawesi, customary law
community of Golo Lebo in East Manggarai district, Flores-NTT, Talang Mamak customary law

152 Mia Siscawati (2014) , in the introduction of Indigenous Peoples and the Seizing of Forestry Wacana Insist
Journal Number 33 of XVI, p7

153 jbid
154ibid
155 ibid
156 See Noer Fauzi Rahman and Siscawati (2014), Indigenous and Tribal Peoples are Right Holder, Legal Subjects

and Owners of Their Customary Territories: Contextual Understanding the Decision of the Constitutional Court of
the Republic of Indonesia on the Case Number 35 / PUU-X/ 2012, Supplement Journal of Wacana, Insist.
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community in Indragiri Hulu Regency, Riau, and Tana Ai customary law community in Sikka
Regency, Flores-NTT.157

Law No. 41 of 1999 on Forestry uses the term forest management to describe the
management of forest resources. Limitations of Forest Management under Law No. 41 of 1999,
places forest resources at the national level.!58 In the law, forests are divided into 2, namely, Forest
rights and State Forests. The customary forest within the law is still included in state forests.!59

Since the issuance of the decision of the Constitutional Court, Number 35 / PUU-X /2012
on 16 May 2013, which has approved the application of judicial review or review of some
provisions in Law No. 41 of 1999. Through the decision of the Constitutional Court the customary
forest is no longer a State forest. The verdict establishes the existence of customary forest which is
an integral part of the customary territory. During this time, conflicts occurred because customary
forests are part of custom territory included or claimed as state forest area either in its function as
conservation forest, protection forest or production forest. Komnas HAM recorded cases of
complaints actually increased after the issuance of the Court's decision number 35. This is due to
the weakness of the decision due to the Law on customary law community has not been approved.
Then there is a lack of willingness of the government to follow up on the decision.

Komnas HAM and the Case of Indigenous People’s Land Rights

Komnas HAM research has indicated, there are human rights violations that originated
from several actions and events, including the annexation and expropriation of customary land
and loss of indigenous people's resources. Based on Komnas HAM’s complaints files, the number
of complaints related toindigenous people : in 2013 : 1123 case files and in 2014 : 2,483 case
files of which 20 percent were agrarian.!®0Agrarian Issues was included as one of the most issues
reported to Komnas HAM in addition to police and employment issuesIn 2012-2014 . The
agrarian case occupies the position of the highest ranking cases in Komnas HAM for four
consecutive years. The highest number of human rights violations in agrarian cases according to
Komnas HAM report in 2012 is land grabbing and seizing, amounting to 622. The number
occupies half of all acts that lead to human rights violations in agrarian cases (51%).161

Komnas HAM also succeeded in identifying perpetrators who allegedly committed human
rights violations. The corporation was ranked first as the perpetrator of agrarian cases which
amounted to 558 cases. Local government as many as 167 cases, National Land Agency as many

157 The Alliance of Indigenous Peoples of the Archipelago (AMAN) Annual Report Year 2014 in a research report on
typology of indigenous peoples' human rights violations (2016), Komnas HAM

158 Forest Resources Management and Utilization Handbook on Ecosystems Land Payment Mechanism, in
Indigenous Forest (2015), The Alliance of Indigenous Peoples of the Archipelago (AMAN) p 5

159 ibid
160 Complaint data of Komnas HAM in the Annual Report Komnas HAM 2012

161 Tbid
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as 156 cases, TNI 66 cases, Police 34 cases, courts 29 cases, State 24 cases, and among
individuals 179 cases.!62

The following table shows cases of human rights violations related to Agrarian issues that
Komnas HAM received in 2012 based on Komnas HAM complaints data.

Image 1 Complaint Data
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Referring the case to Komnas HAM The potential for conflicts is expected to increase due
to data from the Ministry of Forestry and the Environment and the Central Bureau of Statistics
(2009), 31,957 villages were incorporated into state forest areas. In fact, about 71.06 percent of
the people in the village depend on forest resources.!63 The adat law community complaints files
received by Komnas HAM in the 2012-2014 range of 117 files in 2012, 113 complaint files by
2013, and 213 files by 2014. By 2014 there has been an increase of twice the number of complaint
files. The increase is due to post decision of MK 35 of 2012, most of indigenous cases registered
by Alliance of Indigenous peoples of Nusantara (AMAN) to Komnas HAM. The MK-35's 2012
ruling provides an opportunity for indigenous and tribal peoples to reclaim their forests and
customary territories.!64

The various cases of indigenous peoples which are reported to Komnas HAM, some can
not be traced as indigenous peoples cases, this was due to the codification of Komnas ham based
on rights and incoming cases, not the complainants. Not to mention the complainant who
incidentally as indigenous peoples accompanied by a legal counsel, so that he was recorded as a
reporter or a lawyer. Further data is needed on the total number of indigenous cases reported to
Komnas HAM.

In order to resolve these cases, Komnas HAM carried out a study on Indications of
Pattern of Rights Violations of Indigenous people 2015. Komnas HAM has selected 40 cases of
violations of indigenous rights. 165Those cases based on complaints that reported to Komnas HAM
with the precondition that the case had not been resolved, were repeated and registered as cases in
Komnas HAM. Another prerequisite was that the case represents the diversity and breadth of
massive, systematic violations of the indigenous people; Adequate evidence, facts, history,

162 [bid

163 National Inquiry Report of the Indigenous Peoples' Rights on the Territory law on State Forest (2016) Komnas
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literature, research results and other documentation; Experienced by indigenous people in forest
area or former forest area; The presence of victims or witnesses who a were willing to provide
information and the existence of a supportive political space,!66 Then these 40 cases were
followed up by the National Inquiry mechanism.

National Inquiry: The New Mechanism of Komnas HAM

Komnas HAM until now have not handled Various cases of indigenous peoples properly,
and the public waiting for the action. Considering, the land rights case is a very large case
reported to Komnas HAM, and as part of the focus of the Komnas Ham issue in dealing with
vulnerable groups. Komnas HAM is looking for a new strategy in handling cases. Komnas HAM
considers that the series of cases not be resolved one by one. Therefore, it is necessary to consider
a new mechanism in handling cases in Komnas Ham, especially those related to land rights and
the rights of indigenous peoples. In 2014-2015 Komnas HAM conductsNational Inquiry activities
on indigenous issues.!¢7 This inquiry is carried out not only as a handling of various cases that are
received by Komnas HAM but also cases of indigenous peoples as a whole.

National Inquiry is a thorough investigation or systematic study of the problem of human
rights that is systemic and massive involving community participation. Unlike most other
investigations, this model should be implemented in a transparent and public manner. The work
involves tracking general evidence of witnesses and experts, directed toward a thorough
investigation to discover the systematic pattern of human rights abuses. It requires a wide range of
expertise within the institution, which includes researchers, educators, and people with experience
in the field of development of regional wisdom in Indonesia.163

National Inquiry is a method or event conducted by Komnas HAM to develop efforts to
solve widespread and systematic human rights violations.!®® This method is conducted as a more
comprehensive case solution. This effort is also carried out as a case handling model that is not
only the completion of the case, but also as well as educational tools and campaigns.!70

The steps taken by Komnas HAM in National inquiry are:!7! choosing themes, formulating
background and scope, identifying and consulting stakeholders, formulating objectives and terms
of reference inquiry, resource mobilization, research and evidence collection, public hearings,
Public campaigns and media engagement. From thousands of cases of dispute, Komnas HAM
then selected 40 cases related to indigenous people in forest areas in seven areas, namely Sumatra,

166 Tbid p 17
167 ibid
168 ibid
169 ibid
170 ibid
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Java, Kalimantan, Sulawesi, Maluku, Bali and Nusa Tenggara, and Papua. The case is mostly
acute and has taken place since the New Order era, but continues, even expanding. 172

Image 2 National Inquiry Database by Sector!73
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Komnas HAM's inquiry team consists not only of the internal elements of Komnas HAM,
but also consists of various other parties. The institutions involved in this inquiry are the Witness
and Victim Protection Agency, the relevant Ministries, Community Organizations, Academics
(Universities), Mass Media both electronic and printed

Komnas HAM realize that research and evidence collection is an important step in
National inquiry. So, Komnas HAM has prepared three research designs, namely, reviewing
allegations of human rights violations, ethnographic research of indigenous peoples living in
forest areas, and policy research in forestry and indigenous communities. This research was
worked together with sajogjo institute

Another step in inquiry is to do a Public Recognition List, this method is a forum for
listening to victims, government, corporations and other related parties. This method becomes a
common forum for victims to share their experiences.!74

Based on the results of the study, and the study of the case, Komnas HAM found the root
cause of human rights violations against Indigenous people. Komnas HAM considers that the
absence of recognition as indigenous people affects the uncertainty of their legal status, thus
making it unlawful for their customary territory and security of their customary territories. The
second issue is that it simplifies the existence of indigenous people and its rights over forest areas
and resources only to the extent of administrative matters Or legality. This simplification results in
the abandonment of indigenous people rights to its territory in the forest area directly or
indirectly!75

172http://cdn.assets.print.kompas.com/baca/iptek/lingkungan/2016/03/17/Implementasikan-Hasil-Inkuiri-Nasional-
Komnas-HAM?utm_source=bacajuga

173 The graph is taken from data reports forty cases of "National Inquiry for Indigenous People on its Territory in The
Forest Area"

174 Book 1 of National Inquiry report p. 15

175 Ibid, p 16
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National inquiry as a whole generates some recommendations based on remedial
principles, and is awarded to a number of related institutions. In essence, the recommendation
asks a number of related ministries, the House of Representatives, the President to take immediate
steps in providing protection and compliance with indigenous and tribal peoples. General
recommendations are given as follows:176

1. Governments need to pursue reconciliation efforts among communities to resolve
horizontal conflicts due to different views on corporate presence and overlapping
customary land claims.

2. The settlement of long-standing land rights conflicts should be carried out in a peaceful
manner based on the principles of respect and protection of human rights and the rights of
indigenous people

3. To the indigenous people and / or its citizens who are victims of human rights violations to
prevent the recurrence of human rights violations need to be remedied

4. Remedies made immediately as compensation (reparation) in the form of:

a. Restitution given by the corporation or institution that can be considered as
responsible for the occurrence of human rights violations to the customary law
community both physically, mentally and economically

b. The compensation is granted by the State if the party responsible for the restitution
is unable to provide compensation

c. Rehabilitation (restoration of the original condition) in the form of restoration of
freedom, resettlement, land restoration and repair of other life infrastructure
damaged by land reclamation

d. Sense of justice in the form of effective, effective action to stop and prevent
continuing violations. Investigation of events suspected of human rights violations.
Public apology for human rights violations. Provision of legal and administrative
sanctions against perpetrators.

5. Equal and effective justice access

After the National Inquiry, the Government of Indonesia has taken steps to provide
recognition, protection and fulfillment of Indigenous peoples rights. On December 30, 2016
President Joko Widodo submitted a Decision Letter of Acknowledgement of Customary Forest to
9 Customary Law Community (indigenous people) spread in several areas in the country.

The nine indigenous peoples who emit the Decision Letter of Adat Forest Recognition are:

1. Adat Forest Rantau Village Pack 130 ha, Merangin district jambi province (indigenous people
Marga Serampas);

2. Adat Forest Ammatoa Kajang (313 Ha) Bulukumba District South Sulawesi Province
(indigenous people Ammatoa Kajang);

3. Wana Posangke Traditional Forest (6.212 Ha) North Morowali Regency Central Sulawesi
Province (indigenous people Lipu Wana Posangke);

176 Tbid, P 81
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4. Adat Forest Kasepuhan Karang (486 Ha) Lebak Regency of Banten Province (indigenous
people Kasepuhan Karang);

5. Adat Forest Bukit Sembahyang (39 Ha) Kerinci District Jambi Province (indigenous people
Waterfall);

6. Bukit Tinggi Adat Forest (41 Ha) Kerinci District Jambi Province (indigenous people Suangai
Deras);

7. Tigo Luhah Adat Forest Sixth Permenti (252 Ha) Kerinci District Jambi Province (indigenous
people Tigo Luhah Permenti);

8. Adat Forest Tigo Luhah Kemantan (452 Ha) Kerinci District Jambi Province (indigenous
people Tigo Luhah Kemantan); and

9. Adat Forest Pandumaan Sipituhuta (5.172 Ha) Humbang Hasudutan District of North Sumatra
Province (indigenous people Pandumaan Sipituhuta).

Hopefully, the results of national inquiry can be followed up immediately, including the
recognition of indigenous peoples through the ratification of the Indigenous peoples Law which is
being discussed in the DPR.

Conclusion

Komnas HAM is expected to be able to respond to the growing issues of both
international and national issues today. In responding to the issue, Komnas HAM must be able to
stand independently and solve cases impartially. Komnas HAM is also required to have new
breakthroughs in the settlement of such cases.

The handling of cases commonly done by Komans HAM has not been able to provide a
sense of justice for the victims. Handling the case is also in the sense can not solve the problem to
the roots. On the dissatisfaction of the victims in every case handling conducted by Komnas Ham,
a new breakthrough in the handling of cases that can guarantee the protection and fulfillment of
the rights of the victims.

Another limitation of Komnas HAM is that thousands of cases that have been submitted to
Komnas HAM are not all handled properly. This is due to the lack of resources and case
resolution mechanisms that the end result is only a recommendation, which of course it can not
guarantee that a case can be completed.

The new mechanisms drafted by Komnas HAM, though not yet of widespread impact, can
ensure that the government's attention to indigenous and tribal peoples' cases is increasingly open.
The wider community became aware of the root of the real problem. So it opens policy makers to
take action in handling the problems of indigenous peoples and how to provide protection and
fulfillment of rights for indigenous and tribal peoples in Indonesia. National inquiry is a proven
mechanism effective for case resolution. Komnas HAM can find conclusions from various cases
of similar problems. In addition, this mechanism is also carried out comprehensively with NGOs
and communities, making it easier for Komnas HAM to resolve a case.
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From Transition to Government Accountability: Opportunities for the Myanmar National
Human Rights Commission.

Francesca Paola Traglia

LWF

Abstract

NHRIs have a significant role to play in advancing the promotion of human rights and in holding
governments accountable to their human rights commitments. Although NHRIs are established by
the government, they are mandated to be independent bodies that scrutinize government’s
challenges in the promotion, protection and respect of human rights in their country. Often CSOs
insist that NHRIs should take a “watchdog” role on the State, however in emerging democracies
and in stages of transition where many are the challenges governments face in advancing human
rights, NHRIs can play a crucial role in bridging the divide between civil society and the State.
What opportunities are there for the Myanmar National Human Rights Commission under the new
semi civilian government? During the 28th Session of the Human Rights Council in March 2015,
Myanmar’s Deputy Foreign Minister U Thyant Kyaw declared “In order to be more compliant
with the Paris Principles, the Myanmar National Human Rights Commission Law was enacted by
the Parliament on 28 March 2014”. This action by the government already back in 2014 and 2015
shows a clear commitment to move forward on establishing functioning NHRIs in Myanmar,
however despite some improvements, the MNHRC continues to be criticized for a perceived lack
of effectiveness in Myanmar.This paper will argue that an assessment of the MNHRC against such
critiques needs to be placed within a larger context of transition and semi-civilian rule, as well as
the detailed implications and gaps of "The Myanmar National Human Rights Commission Law”.

Introduction

During the 28th Session of the Human Rights Council in March 2015, Myanmar’s Deputy Foreign
Minister U Thyant Kyaw declared “In order to be more compliant with the Paris Principles, the
Myanmar National Human Rights Commission Law was enacted by the Parliament on 28 March
2014”. This action by the government already back in 2014 and 2015 shows a clear commitment
to move forward on establishing functioning NHRIs in Myanmar, however despite some
improvements, the MNHRC continues to be criticized for a perceived lack of effectiveness in
Myanmar.

This paper will argue that an assessment of the MNHRC against such critiques needs to be placed
within a larger context of transition and semi-civilian rule, as well as the detailed implications and
gaps of "The Myanmar National Human Rights Commission Law”.

Often CSOs insist that NHRIs should take a “watchdog” role on the State, however in emerging

democracies and in stages of transition where many are the challenges governments face in
advancing human rights, NHRIs can play a crucial role in bridging the divide between civil
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society and the State. What opportunities are there for the Myanmar National Human Rights
Commission under the new semi civilian government?

The Myanmar context

Transition and its implications

The context in Myanmar has changed dramatically since 2008 when the country was hit by a
devastating cyclone (Nargis), during which time an amended controversial Constitution (2008)
was passed in Parliament. The elections in November 2010 — though widely seen as falling
significantly short of international standards - started a remarkable process of change in the
country. Key points include the convening of a largely civilian parliament in April 2011, which
has since enacted a series of economic and political reforms; the signing of ceasefire agreements
with all but one of the ethnic armed groups in early 2012, followed by ongoing talks surrounding
a nationwide ceasefire agreement; and by-elections in April 2012 that saw Aung San Suu Kyi’s
National League for Democracy win 42 out of 44 seats. Aung San Suu Kyi herself took her seat as
an MP in parliament in May 2012177,

Fundamental challenges remain. In a region containing some of the fastest growing economies in
the world, Myanmar remains one of the poorest countries in Asia. Data about poverty in Myanmar
is difficult to obtain and most of it is unreliable, but there is evidence of widespread poverty and
vulnerability. Its Human Development Index rank of 149/186 (UNDP) is the lowest in the region.

Sustained armed conflict has caused widespread displacement. Since 2011, when the long-
standing ceasefire broke down, according to the Special Rapporteur, In Shan and Kachin States,
unacceptable reports of serious human rights violations allegedly committed by several parties to
the conflict including the Tatmadaw and ethnic armed groups have continued to arise. The
Tatmadaw, or some elements of it, conduct themselves in violation of human rights. Some of these
cases are reported but cannot be verified for lack of access!78. This figure includes over 50,000
believed to be living in KIO controlled areas and over 20,000 people living in the homes of host
families. Subsequent information suggests there could now be more than 120,000 since heavy
fighting broke out again, sporadically between September 2013 and April 2014. In addition, an
estimated half a million people are also still internally displaced in eastern Myanmar and some
128,000 people (UNHCR) continue to live in refugee camps in Thailand!7°.

In addition, inter communal violence between the predominantly Muslim Rohingya and the
predominantly Buddhist Rakhine, and discriminatory policies towards Muslim populations, have

177 DIFID Operational Plan for Myanmar 2011-2016, Updated December 2014

178 Statement by Ms. Yanghee LEE, Special Rapporteur on the Situation of Human Rights in Myanmar at the 35th
session of the Human Rights Council Agenda item 4, Geneva, 15 June 2017

179 DIFID Operational Plan for Myanmar 2011-2016, Updated December 2014
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led to a segregation of many communities and a deteriorating humanitarian situation in Rakhine
State. Outbreaks of inter communal violence — mostly anti-Muslim in its nature - have sprea d to
other parts of the country.

The NLD government, after the welcomed landslide victory in 2015 and taking power in early
2016 has failed to become a beacon of hope, failing to fulfill expectations of its own people and
that of the wider international community.

Ethnic conflicts have drastically escalated in the past year; the October attacks in Northern
Rakhine prompted an army crackdown and critics as well as an OHCHR Report of victims
testimonies that fled to Bangladesh say that it may amount to crimes against humanity. More and
more an increase of online defamation cases, resulting from the controversial Telecommunications
Act , placing strains on freedom of speech in the country. Aung San Suu Kyi and her government
have not stepped forward in any meaningful way to address the latter, not showing an interest to
engage / improve the situation.

In Relation to engagement with International Human Rights mechanisms, one can notice a
reluctance to move forward on accepted recommendations both from the UPR and the CEDAW
reviews that took place respectively in 2015 and 2016, with claims that it was the previous
governments reports and commitments. The lack of interest in engaging in a meaningful way with
Civil Society and the Myanmar National Human Rights Commission, leaves waves of confusion,
making it difficult for stakeholders to devise successful strategies for engagement with the current
government in order to advance human right as in Myanmar.

The Mandate

The MNHRC was established under a Presidential decree in September 2011, yet with no clear
mandate until the Myanmar national Human rights Commission Law MNHRC Law No. 21/2014
was adopted by Parliament in March 2014, no real work had begun. Today the Commission is
formed by seven all male Commissioners. Following a recent scandal 80In 2016 where four
Commissioners (two Females) were dismissed, there is great expectation among civil society that
new members will be selected to join the leadership of MNHRC, yet the government has not yet
requested the selection board to begin a nomination process.

The MNHRC is mandated to promote and protect the human rights enshrined in Myanmar’s
Constitution. To Monitor the government’s compliance with international human rights
obligations and to cooperate with regional and international mechanisms, such as the United
Nations (UN) treaty bodies and the Universal Periodic Review (UPR).

180 2 girls case mediated by MNHRC and scandal in Media for 5mil Kyats pay out for slavery and torture
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The mandate of the Commission is outlined in the Law No. 21/2014, and a detailed analysis of if
in relations to the 2008 constitution and the current political dynamics in the country during this
difficult transition time need to be taken into account in assessing the commissions effectiveness
and success.

Critics have highlighted numerous areas of weakness in the Law No. 21/2014, among which the
non transparent selection process, a questionable selection board, its witness protection and
investigation powers, its complaints handling process as well as its independence. The latter being
something that civil society, in my view, spends too much time debating and using as an excuse
for non-engagement with the Commission. Whereas I concur with Michael White, when he argues
that Independence is not a prerequisite for effectiveness and efficiency. Instead each National
Human rights Commission needs to tackle the political reality, the law and the context of its own
country.

However one main challenge that interferes with the work of the Commission is that due to
existing constitutional provisions, it states that human rights means the rights of citizens rather
than the rights of all human beings, which impacts on its work in relation to all persons which the
government does not recognize as being Myanmar citizens.

1. Promote and protect the human rights enshrined in Myanmar’s Constitution.
2. Monitor the government’s compliance with international human rights obligations

3. Cooperate with regional and international mechanisms, such as the United Nations (UN)
treaty bodies and the Universal Periodic Review (UPR).

The work of MNHRC

NHRIs have a significant role to play in advancing the promotion of human rights and in holding
governments accountable to their human rights commitments. Although NHRIs are established by
the government, they are mandated to be independent bodies that scrutinize government’s
challenges in the promotion, protection and respect of human rights in their country.

The five departments that carry out the work of MNHRC, include: the International Relations
Division, the Legal Division, the Human Rights Promotion & Education Division, the Human
Rights Protection Division and the Planning and Finance Division. All the work of MNHRC is
rolled out by the current 60 person staff capacity of the Commission, posing important limitations
to the amount of attention, time and follow-up needed to deal with a significant caseload, typical
of countries in transition, subject still to ongoing conflicts.

Since its establishment under a full mandate in 2014, MNHRC has certainly progressed in its
performance. From the tables below we can see that actions taken by relevant Government
Ministries in relation to reported cases by MNHRS on received complaints has increased
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gradually over the past 3 years. The data from 2016 is very encouraging in relations to the data
from 2014. It must be noted that it is a common factor that the year a NHRI opens office and
begins operations there is a significant caseload of human rights issues that people seek attention
on. With better information dissemination, and development of legal expertise as well as
experience and outreach by MNHRC the number of reported, referred and responded to cases will
continue to balance out over the next years.

Taking action on complaints

[

2014 2015 2016 2017

M Received Complaints M™Replies from Relevant Ministries MSeries 3

Data from 2014 MNHRC Annual Report, and May 2017 Presentations by MNHRC at LWF
Consultation Meeting

Human rights complaints and
Myanmar’s National Human
Rights Commission

2000 1855
1800
1600
1400
1200
1000 916
800
600
400 288
200 .
0
Complaints Cases referred Replies from

received to governmentgovernment on
cases

Opportunities

National Human Rights Institutions (NHRIs) can play an essential role in promoting and
protecting human rights and consolidating democracy, this is also true in countries undergoing
complex transition times like in Myanmar. Building closer, more constructive relationships and
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partnerships with civil society — as envisaged by the Paris Principles — is crucial to mobilize

needed resources to alleviate the workload of the Commission in helping its legal department to

make better informed, evidence-based decisions it would allow for more inclusive and

participatory policymaking if thematic consultations could be organized.

In the most recent bilateral meeting between LWF and MNHRC, Chairman U Win Mra outlined
the desire to increase the capacity of MNHRC via the establishment of branch offices; this will
provides the MNHRC with the opportunity to set up regional offices to ensure effective outreach
and communication with marginalized communities and minorities. The presence of MNHRC in

more decentralized locations would close the gap that exists now between the people and the

Commission!81,

L

II.

I1I.

IV.

The Human Rights Promotion & Education Division has been very active this past year
and has successfully collaborated with LWF in order to disseminate knowledge on
Government Human Rights Commitments and the opportunities with the Universal
periodic Review!82, The Division is also in charge of awareness-raising which can also
include a review of the Myanmar legal framework against relevant treaty obligations.
Another important area of collaboration where the MNHRC could advance its work with
the cooperation of Civil Society, including non-government organizations as well as
academic institutions or other experts is on conducting thematic research activities.

In Bangladesh the National Human Rights Commission conducted a study on state
compliance with the ICCPR, it focused on recommendations on how to improve the
government’s implementation of the treaty. In Myanmar the MNHRC could do something
similar on the UPR and CEDAW for which the government has recently undergone
review, as well as a study on ratification processes of ICESCR which was only signed in
2015.

In relations to its legal powers, the MNHRC has the mandate to investigate human rights
violations, for which it can summon witnesses, visit detention centres (with prior
notification) and recommend further action to relevant government departments and
authorities. The MNHRC should push to have the ability to visit detention centers without
prior notification, this will allow the Commission to have a more realistic picture of the
situation in detention centers.

In relation to referred cases and responses from relevant government ministries, the
MNHRC would gain more credibility and increase its effectiveness with timely responses
from relevant government ministries in relation to referred cases. The Government should
take responsibility to follow the law that states a response must be provided to MNHRC
within 60 days of the case being referred.

181 The MNHRC has already informed the President’s office on this plan and is waiting for adequate budget
allocation to roll out the establishment of branch offices.

182 TWF facilitated training in 2016 at township level with a number of government departments, including the
Township Medical Office, Township Education Office, members of staff from the Administration Department and the
Police as well as the Township Land Committee, village tract Authorities and villagers in Chin, Ayewardy and Kayin

State.
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VIL

The MNHRC has the mandate for “consulting, engaging and cooperating with other
national, regional and international human rights mechanisms” The Universal Periodic
Review is a good monitoring mechanism accepted by the government, therefore the
MNHRC should use this pathway in order to engage further with the government. Co-
designing an Action Plan for the implementation of the accepted recommendations was a
great initial step by the MNHRC in August 2017. Follow-up in building a monitoring
framework for the implementation of the UPR Recommendations would allow the
MNHRC to be further in contact with Civil Society and the government providing a bridge
for consultation and dialogue in the process of holding the government accountable to its
international Human Rights Commitments!83.

The MNHRC developed a Strategic Plan for 2014-2016 that set out a roadmap for its early
life. The four priority areas of the Commission for its first 3 years were: providing human
rights information to the public, obtaining accreditation with A-Status at the SCA,
engaging and coordinating with civil society organisations in human rights monitoring and
providing information on the commission’s complaint handling procedures. In view of the
fact that the Commission will undergo a strategy development process to frame its work
for the next coming years the inclusion of civil society in a coordinated and transparent
process would be extremely beneficial to MNHRC. The participatory planning process
would help to restore trust in the institution and provide concrete avenues for cooperation
with different stakeholders as well as increase awareness about the MNHRC’s work,
available resources and organizational structure.

The Selection Procedure for the Commissioners of MNHRC is coordinated by a selection
board comprising a significant number of members of government and yet there is no
quorum requirement in the law. An important step forward in the transparency of
appointments could include ensuring vacancies are published broadly, that there is an
important promotion of broad consultation in the application, screening and selection
process, and lastly selection of Commissioners should be based on predetermined, and
publicly-available criteria.

VIII.Strengthening the Legal Department of MNHRC is central to the success of the work of

IX.

the Commission. Further legal expertise should be secured to ensure that investigatory
functions are conducted according to fair procedures and the law. In addition a sub
division within the Legal Department could focus on specialised case file management, the
latter having the responsibility to ensure information-flow and efficient monitoring of the
caseload and follow-up.

Improving the public’s understanding about MNHRC would help in countering the bad
press the commission has been receiving in terms of criticisms to its work and

183 The National Human Rights Commission of Nepal, cooperates with the international non-governmental
organisation (NGO), UPR Info and LWF to conduct mid-term assessments of the implementation of UPR
recommendations and consultations with civil society and other stakeholders.

The Australian Human Rights Commission, conducts regular briefings for the Parliament of Australia regarding
follow-up and implementation of UPR recommendations.
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XI.

XII.

effectiveness. A simple step that can be taken is to improve the internet presence of the
Commission. A calendar of relevant events, access to an online library of relevant laws and
a simple searchable database of human rights training materials and resources developed
by the Commission.

To build on the latter suggestion, a good communication strategy that includes how to use
press releases and media contacts as well as establishing a presence in social media will
further strengthen the public’s awareness about the MNHRC’s work, helping to promote
increased citizen engagement, better use of the complaints process and an improved
awareness about the Commission’s role in general.

Out of the 7 UPR Recommendation accepted by the government on the establishment of
an independent National Human Rights Commission. Recommendation number 143.48
specifically states that the government of Myanmar should “Provide all necessary
assistance in order that the national human rights institution is able to operate at full
capacity and continue judicial reforms, including the increased capacity building of
Jjudicial institutions” 134, In order to fulfill the latter, sufficient funds should be provided to
establish branch offices, to ensure that the Commission is accessible to rural areas,
minorities and vulnerable groups in the country. In addition funding should allow a robust
communication infrastructure that includes complaint filing and information databases as
suggested in point IX and X above.

Currently budgetary applications are submitted to the President’s office every three
months, with funds subsequently disbursed. To increase the autonomy of the MNHRC in
making decisions on how to spend the money that is allocated to its budget it would be
helpful if an amend to the law would take place stipulating that it shall not be necessary

for the Commission to take prior approval from the Government to spend already allocated
funds.

XIII.Following Myanmar’s second UPR of November 2015, the government indicated that it

v

v

would consider developing a national human rights plan of action to support the
implementation of the UPR recommendations the government had accepted!8s. In this
particular situation the MNHRC could work with civil society to identify priority areas for
action and a program of work on a national action plan for the implementation of accepted
UPR recommendations and its corresponding monitoring framework.

LWEF’s work with MNHRC

LWEF is interested in building a well functioning MNHRC to contribute to the improvement of
Government Accountability and the Promotion and Protection of Human Rights in Myanmar

Awareness raising workshops and seminars on the UPR process in country, in

collaboration with MNHRC

Supports the development of a monitoring mechanism for the implementation of
0 UPR and CEDAW recommendations

184 LWF Myanmar Analysis of UPR Recommendations: April 2016, page 10

185 At LWF/MNHRC Workshop with Parliamentarians from Upper and Lower House, held in Nay Pyi Taw 9-10
August 2016
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v Facilitates exposure visits to Geneva and advocacy work for human rights actors from
Myanmar
v Facilitated the participation of MNHRC Commissioner Dr. Myint Kyi to the NHRI
Conference
v Works to close the gap between:
*  MNHRC and local government departments support township level training for
government staff.
*  MNHRC and civil society at the grass roots through supporting township level
trainings for village authorities and villagers as well as local organizations.

Conclusion
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Reviewing the Effectiveness of the Myanmar National Human Rights Commission
(MNHRC) in the Promotion and Protection of Human Rights in Myanmar and its
Relationship and Engagement with Regional and International Stakeholders & Mechanisms

Niki Esse de Lang
Lawyer & Human Rights Advocate
Abstract

This paper will review the effectiveness of the Myanmar National Human Rights
Commission (MNHRC) in the promotion and protection of human rights in Myanmar and
how its relationship and engagement with several regional and international stakeholders
and mechanisms, such as the ASEAN Intergovernmental Commission on Human Rights
(AICHR), South East Asia NHRI Forum (SEANF), Asia Pacific Forum of NHRIs (APF),
Global Alliance of the NHRIs (GANHRI) and its predecessor, and the United Nations (UN),
have influenced this process. The objective of this paper is not only to analyse the legal
framework of the MNHRC and whether or not it conforms with international standards but
also to analyse its practical work and what it has achieved so far in terms of protection and
promotion of human rights. The paper will also take a closer look at the creation of AICHR
and SEANF and its influence on Myanmar and the MNHRC as well as how the latter two
have engaged with these regional bodies. Challenges will be identified and named but also
achievements and progress made in order to come up with constructive feedback for the
MNHRC to move forward towards becoming an NHRI that will be in conformity with
international standards and also has a real impact in improving the human rights situation in
Myanmar.

Introduction

The first section will give some background on the establishment, legal framework, mandate and
composition of the Myanmar National Human Rights Commission (MNHRC) and the reasons
why the current MNHRC has been determined with a ‘B status’ by the International Coordinating
Committee of National Institutions for the Promotion and Protection of Human Rights (ICC)186
because of not being in full compliance with international standards such as the Principles
relating to the Status of National Institutions for the Promotion and Protection of Human Rights
(hereafter: Paris Principles 1993). Then the MNHRC’s protection record will be reviewed by
looking at some concrete examples of its work. The section thereafter will review the MNHRC’s
promotion record, which includes its engagement and collaboration with UN mechanisms and UN
agencies for promotion purposes such as stakeholder submissions and human rights education
programmes for government officials. After having reviewed the MNHRC’s protection and
promotion record the paper will look at the relationship of the MNHRC and Myanmar with the
ASEAN Intergovernmental Commission on Human Rights (AICHR) and the different national
human rights institutions (NHRIs) in the region, including through South East Asia NHRI Forum
(SEANF) and the Asia Pacific Forum for NHRIs (APF). To conclude the paper, a summary of the

186 Please note that on 22 March 2016, the International Coordinating Committee of National Institutions for the
Promotion and Protection of Human Rights (ICC) was renamed to the Global Alliance of National Human Rights
Institutions (GANHRI).

135



progress made, challenges faced and lessons learned will be presented with some
recommendations for progress.

Section I: Background on the establishment, legal framework, mandate and composition of
the MNHRC and its compliance with international standards

Establishment of the MNHRC in 2012

The MNHRC was formed by presidential decree, Notification No. 34/2011 (hereafter: MNHRC
Decree 2011), on 5 September 2011. It then became the fifth NHRI in ASEAN, the other four
being from Indonesia, Malaysia, the Philippines and Thailand. The MNHRC Decree 2011 reads
that the MNHRC was formed ‘with a view to promoting and safeguarding fundamental rights of
citizens described in the Constitution of the Republic of the Union of Myanmar’. It further
contains a list with 15 names of retired government officials and academics who would be sitting
on the MNHRC. Some of the key members, including Chairman U Win Mra and Vice-Chair, U
Kyaw Tint Swe, were past defenders of Myanmar’s human rights record in their former functions
as diplomats and it was feared by different civil society actors, including myself, that they would
continue to do so through the MNHRC (De Lang 2012: 8-11; BP & HREIB 2012: 44-46).

A month after the establishment of the MNHRC it was publicly announced that it would
accept complaints either by letter or in person along with some requirements, including that of full
name, address, and a copy of national registration card (MNHRC 2011a). In the start of 2012
more details on the MNHRC’s mandate started to trickle out into the public, not in the form of
legislation or by formal publication but by way of standardised response letter to individuals or
organisations making enquiries from the MNHRC (De Lang 2012: 3-4).187 In summary its
mandate included: receiving complaint letters; investigative powers (albeit limited); advising on
Myanmar’s existing human rights obligations and becoming party to other treaties; collaborating
with UN agencies and partner organisations; assisting with human rights capacity building and
research programs; and public awareness-raising on human rights promotion and protection (De
Lang 2012: 3-4).

Challenges of NHRIs established in wake of conflict/political transition

Renshaw (2017: 229) argued that ‘research on the effectiveness of NHRIs across the Asia-Pacific
region’ has shown that those ‘which are established in the wake of conflict or in the midst of
political transition experience particular difficulties’. She added that apart from their ‘enormous
workloads’ and ‘resource shortages (human, financial, infrastructural)’ they face questions of
legitimacy from two sets of stakeholders. On one side, civil society groups who ‘are inclined to
view the new institution with suspicion, as a state-sponsored and ephemeral effort to appease the
international community’ and on the other side the government, who ‘may be sceptical about the
wisdom of establishing an institution that has the primary purpose of criticising the government.
She concluded that ‘without a functioning relationship with both government and civil society,
NHRIs cannot play an effective role in contributing to the new democratic political
order’ (Renshaw 2017: 229).

187 A copy of the standardised letter is also on file with the author.

136



Another author, Kabir (2001: 4) argued that NHRIs in Asia can be a ‘double-edged sword’,
with one edge of the sword able to make an actual difference in the protection and promotion of
human rights while the other edge can be used as a tool by governments to protect themselves
from international scrutiny by promoting the human rights image of a country on the international
and regional levels.

Adoption of the MNHRC Law in 2014

It was not long before the MNHRC ran into trouble because of its initial lack of a democratic
legislative document with a clear mandate. In March 2012, Myanmar’s Pyidaungsu Hluttaw
[Assembly of the Union, i.e. the Myanmar Parliament] refused to approve the MNHRC’s budget
because it was created by presidential decree and not in conformity with the Constitution of the
Republic of the Union of Myanmar 2008 (hereafter: 2008 Constitution). In response the MNHRC
(2012a) issued a public statement in which it affirmed that in order to be an independent
institution and comply with the Paris Principles 1993, it needs to be established under an act of
Parliament. In that public statement the MNHRC (2012a) also announced that:

Indonesia, Malaysia, the Philippines and Thailand from ASEAN and many countries of the
world have established national human rights commissions to promote and protect human
rights. [...] According to international reaction, the fact that the MNHRC is the fifth
national human rights institution in ASEAN has enhanced the image of the country.

This shows that Myanmar’s international and regional reputation is very important for the
MNHRC. Two years later, on 28 March 2014, the MNHRC Law No. 21/2014 (hereafter: MNHRC
Law 2014) was adopted by the Pyidaungsu Hluttaw. The adoption of the law can be considered an
improvement for the credibility and future sustainability of the MNHRC, however, there are some
issues with the law which need to be addressed in order for the MNHRC to be considered in
compliance with international standards.

Paris Principles

The Paris Principles 1993 were adopted by the UN General Assembly in 1993. Six main
principles with which NHRIs should comply can be derived from the Paris Principles 1993
(UNDP & OHCHR 2010: 242):

1. A broad mandate, based on universal human rights standards;

2. Autonomy from government;

3. Independence guaranteed by statute or constitution;

4. Pluralism including through membership and/or effective cooperation;
5. Adequate resources; and

6. Adequate powers of investigation.

Reference to UDHR and other international conventions, decisions, agreements and
declarations
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According to Section 3(b) of the MNHRC Law 2014, one of the main objectives of the MNHRC is
‘to create a society where human rights are respected and protected in recognition of the Universal
Declaration of Human Rights’. Another objective is ‘to effectively promote and protect the human
rights contained in the international conventions, decisions, regional agreements and declarations
related to human rights accepted by the State’ (MNHRC Law 2014, Section 3[c]). The earlier
MNHRC Decree 2011 merely mentioned the fundamental rights of citizens in the 2008
Constitution so these reference can be considered an improvement, however, something can be
said about leaving it up to ‘acceptance by the State of human rights norms’ whether or not the
MNHRC should protect and promote them. However, it can still be considered in line with
principle 1 of the Paris Principles 1993 which requires ‘[a] broad mandate, based on universal
human rights standards’.

Duties and powers of the MNHRC

The MNHRC has the duties and powers to recommend to the Myanmar government to which
international human rights instruments it should become party; to review proposed laws for
consistency with international human rights instruments to which Myanmar is party; and
recommend legislation and measures to be adopted for the promotion and protection of human
rights to the Parliament through the government (MNHRC Law 2014, Sections 22[b][1]-[ii]). The
MNHRC is also mandated to assist the government in its submissions to international human
rights instruments to which Myanmar is a party (MNHRC Law 2014, Sections 22[b][iii]). None of
these duties and powers are new as they were already included in the MNHRC’s mandate when it
was established by decree (De Lang 2012: 3-4). The implementation of these, mostly
promotional, duties and powers will be discussed below in Section III of this paper.

The MNHRC also has the mandate ‘to coordinate and cooperate with international
organizations, regional organizations, national statutory institutions’ and ‘civil society and non-
governmental organizations related to human rights’ (MNHRC Law 2014, Section 3[d]) which can
be considered an improvement. However, Section 22(f) of the MNHRC Law 2014 gives the
MNHRC a too wide discretion to choose °‘relevant civil society organizations, business
organizations, labour organizations, national races organizations, minorities and academic
institutions, as appropriate’ (emphasis added) which is problematic for principle 4 of the Paris
Principles 1993 on pluralism which requires ‘effective cooperation with diverse societal
groups’ (ICC SCA 2013: 26, as cited in Liljeblad 2016: 440).

Mandate to receive complaints letters and inquiry into human rights violations

The MNHRC already had the mandate to receive complaint letters and to investigate under the
MNHRC Decree 2011 but it was not yet mentioned how far these investigative powers would
reach. According to Sections 22(c)—(d) of the MNHRC Law 2014 it has the mandate to verify and
conduct inquiries as well as visit the scene of human rights violations. The rules of those inquiries
and handling of complaints are listed in Sections 28—40. For example, according to Section 36 the
MNHRC is mandated to ‘summon in writing any person or office to produce any documents or
evidence in their possession or control’ except if the release of those documents or evidence
would affect the security and defence of the state or if the documents are classified by the
departments and organizations of the government. Both of these limitations are problematic and in
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contravention of principle 6 of the Paris Principles 1993 on adequate powers of investigation,
because limitations in accessing information regarding national security cannot be ‘unreasonably
or arbitrarily applied and should only be exercised under due process’ (OHCHR 2010: [33], as
cited in Liljeblad 2016: 435).

The MNHRC cannot inquire into complaints that are already under trial before any court,
under appeal or revision or have been finally determined by any court (MNHRC Law 2014,
Section 37). Even though this is not in violation of the Paris Principles 1993 and it is generally
accepted that NHRIs ‘should not sit in appeal or review of the courts’ (OHCHR 2010: [193], as
cited in Liljeblad 2016: 435), it is still problematic in the current Myanmar context where,
according to several reports, the judiciary is notoriously corrupt and inefficient (Crouch 2017: 2,
3; Zue Zue 2015; Fuller 2014). A Myanmar Parliamentary committee even reported that ‘a chain
of bribery is deeply entrenched throughout the judicial system’ (Aung Din 2016).

The MNHRC also has powers to ‘inspect|...] the scene of human rights violations and,
after notification, prisons, jails, detention centres and public or private places of
confinement’ (MNHRC Law 2014, Section 22[e]). Further rules on these inspections are provided
in Sections 43—45. There is an issue with the MNHRC’s ability to make effective inspections as
Sections 22(e) and 44(a) require prior notification to the relevant authorities. In order for such
inspections to be effective and prevent any cover up by the authorities they should be
unannounced and without prior notice.

Section 42 of the MNHRC Law 2014 protects complainants and witnesses and Section 66
gives a further obligation for the MNHRC to ensure the name and identifying information
concerning witnesses or other persons under examination are not published or disclosed without
the MNHRC’s authorisation and it ‘may also take other measures for the protection of witnesses’.
The wording is rather problematic as the disclosure of the identities of witnesses and other
persons under examination is solely at the MNHRC’s discretion and does not require consent of
the complainants, witnesses and victims themselves. In Section II of this paper, an example will
be given how in practice this has been problematic as one complainant’s identity was disclosed to
the military who later arrested and sued the complainant for allegedly giving a false statement to
the MNHRC.

Members of the MNHRC and selection process

With regard to the members Section 4 of the MNHRC Law 2014 provides that the MNHRC shall
not consist of ‘less than seven and not more than fifteen members’. The President of Myanmar has
to form a Selection Board comprised of the Chief Justice of the Union; Minister of Home Affairs;
Ministry of Social Welfare, Relief and Resettlement; Attorney-General of the Union; one
representative of the Bar Council; two representatives from the Pyidaungsu Hlutaw; one
representative from the Myanmar Women’s Affairs Federation; and two representatives from
registered NGOs (MNHRC Law 2014, Section 5).

The Attorney-General and Chief Justice are both appointed by the President of Myanmar

(2008 Constitution, Sections 237 and 299). The Bar Council is chaired by the Attorney General
and is not independent of the government (ICJ 2013: 28). The Myanmar Women’s Affairs
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Federation is a so-called government-organized non-governmental organisation (GONGO) which
in words of critics was ‘run by the wives of the Burmese military junta’s top generals’ (Naim
2007). Therefore, apart from the representatives from the Pyidaungsu Hlutaw and registered
NGOs, the Selection Board cannot be said to be truly independent from the Government, nor does
the Selection Board reflect a ‘pluralist representation of social forces’, both factors which are very
important for compliance with principles 2—4 of the Paris Principles 1993 on autonomy,
independence and pluralism (Liljeblad 2016: 437-438).

Another issue is that currently a lot of NGOs working on human rights in Myanmar
operate without government-approved registration, which is still a cumbersome and complicated
process requiring the approval from a registration committee. The registration committee for
NGOs that want to be registered at the Union level is chaired by the Minister of Home Affairs and
can deny registration if the applying organisation might damage the ‘rule of law and state security’
(Registration of Organisation Law 2014, Section 8).

This Selection Board is mandated to nominate 30 prospective members (MNHRC Law
2014, Sections 6-8) and the President, in coordination with the speakers of the lower and upper
house of Parliament, shall then select and appoint suitable members from that list (MNHRC Law
2014, Section 9). The criteria for the prospective members include (a) Myanmar citizenship; (b)
not younger than 35 years; (c) integrity and good character as well as independent and impartial;
(d) knowledge or experience of human rights, relevant domestic and international laws or good
governance and public administration; and (e) commitment to the MNHRC’s objectives (MNHRC
Law 2014, Section 6). The Selection Board is further required to ‘seek to ensure the equitable
representation of men and women, and of national races’ (MNHRC Law 2014, Section 7[c]).

The current MNHRC is composed of seven male members only and it is unclear of which
‘national race’ they are (MNHRC 2017). When the MNHRC was established by MNHRC Decree
2011, it counted 15 members, with three female members. After the MNHRC Law 2014 was
adopted the MNHRC was reshuffled to 11 members, with only six original members remaining,
including Chairperson U Win Mra and the former Secretary, U Sit Myaing, who became Vice-
Chairperson. The reshuffled MNHRC only counted two female members and they were among
the four MNHRC members who resigned in October 2016 due to a scandal which will be
discussed below in Section II of this paper.

According to the Sub-Committee on Accreditation of the International Coordinating
Committee of National Institutions for the Promotion and Protection of Human Rights (hereafter:
ICC SCA) in their November 2015 report they ‘received conflicting reports regarding whether the
most recent selection process was conducted in accordance with the law’ and that ‘[s]everal civil
society organisations reported that the recent selection process was not made public’ (ICC SCA
2015: 11). One of the former MNHRC members, U Hla Myint, who was involved in the drafting
of the MNHRC Law 2014 and especially the sections on the selection process of new members,
criticised the most recent reshuffle and stated to the Myanmar Times:

Did they do the selection by the law? I'm not so sure ... I don’t know how much they
followed the law’ (O’ Toole 2014).
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The fact that the resignations of four MNHRC staff in October 2016 did not lead to their
vacated positions to be filled with persons from the list of nominees according to Section 19 of the
MNHRC Law 2014 affirms the suspicion that this list of nominees did not yet exist, while it
should have been drawn already during the reshuffle in 2014 according to Sections 6—8. That
being said, even if the selection process of the current MNHRC would have been conducted
according to the law, it would still have been in contravention of principles 2—4 of the Paris
Principles 1993 on autonomy, independence and pluralism as these require that the appointment
process is public, transparent and civil society organisations are consulted openly which has
clearly not been the case.

Financial management

Section 46 of the MNHRC Law 2014 provides that ‘[t]he State shall provide the Commission with
adequate funding to enable it to effectively discharge the functions assigned to it by this law’.
While this seems to be in line with principle 5 of the Paris Principles 1993 regarding adequate
resources the ICC SCA (2015: 12-13) commented that:

The budget of the NHRC is submitted to the President’s Office for approval. Funds are
then transferred from this Office on a quarterly basis. The SCA is concerned that this
arrangement provides the Executive with substantial control over the NHRC’s ability to
continue to operate.

Section 47 of the MNHRC Law 2014 allows for ‘unconditional contributions from any individual
or organization that do not prejudice the independence of the Commission’. According to
MNHRC’s 2014 and 2015 annual reports it currently receives funding from the Government, the
Raoul Wallenberg Institute of Human Rights and the Swedish International Development
Cooperation Agency (MNHRC 2015a; MNHRC 2016a).

Legal personality, privileges and immunities

The MNHRC is given accorded legal personality in Section 60 of the MNHRC Law 2014, as it has
the ‘right to sue and to be sued’, and in Section 62 its members have immunity from criminal or
civil action for ‘any act or omission, or observation made or opinion issued in good faith in the
exercise of the functions and powers vested under this Law’. It further contains provisions on non-
interference or censorship of documents, materials and information communicated to the
Commission as well as a provision on the inviolability of the premises, archives, assets and so on
(Sections 63—64). These are all important provisions in line with principles 2 and 3 of the Paris
Principles 1993 on legal autonomy and independence from the government (Liljeblad 2016: 437).

Relation with Parliament and the Belgrade Principles

As was noted by Burma Partnership (BP), Equality Myanmar (EM) and Smile Education and
Development Foundation (SEDF) (BP, EM & SEDF 2015: 30) the MNHRC Law 2014 has
attempted to follow the Belgrade Principles on the relationship between national human rights
institutions and parliaments 2012 (hereafter: Belgrade Principles 2012). Section 5 of the MNHRC
Law 2014 provides that two representatives from the Parliament should sit on the Selection Board
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which nominates prospective members of the MNHRC and Section 9 requires the President to
coordinate with the speakers of the upper and lower houses of Parliament to select and appoint
suitable members for the MNHRC from the Selection Board’s nominees.

The involvement of Parliament goes further than only the selection of the MNHRC
members as the MNHRC is bestowed upon a duty to respond to any matter referred to it by the
‘Pyidaungsu Hluttaw or the Lower House or the Upper House or the Government’188 (MNHRC
Law 2014, Section 22[h]). Also the MNHRC can recommend ‘legislation and additional measures
to be adopted for the promotion and protection of human rights to the Pyidaungsu Hluttaw
through the Government’ (Section 22[b][ii]). Furthermore, the MNHRC has to submit ‘to the
President and the Pyidaungsu Hluttaw an annual report on the situation of human rights in
Myanmar, the activities and functions of the Commission, with such recommendations as are
appropriate’ (Section 22[1]). Lastly, with regard to inquiries into human rights violations and the
handling of complaints the MNHRC ‘may report its findings and recommendations to the
President and the Pyidaungsu Hluttaw and may publish them for public information as may be
necessary’ (emphasis added) (Section 39).

Non-compliance with the Paris Principles and consequences

The above shows that while there have been considerable improvements in the MNHRC’s
mandate and powers there are also some aspects of the MNHRC Law 2014 which are not in
compliance with the Paris Principles 1993. The ICC SCA (2015: 11) recommended to the ICC to
accredit the MNHRC with ‘B’ status which the ICC did in January 2016 (APF 2016). The main
reasons for not accrediting the MNHRC with an ‘A’ status were concerns about its selection and
appointment process, its financial independence and lack of female representation and also the
lack of interpretation of ‘its mandate in a broad, liberal and purposive manner, and promote and
protect the human rights of all, including the rights of Rohingya and other minority groups’ (ICC
SCA 2015: 12).

Liljeblad (2016: 445) argued that the conclusion of the ICC SCA went beyond the text of
the MNHRC Law 2014 or the MNHRC as a body but also went into the sphere of the MNHRC’s
actions. In the words of Liljeblad 2016: 445):

The ICC Sub-Committee is reaching out to criticize both the commitment of the MNHRC
and the Myanmar state as expressed by their activity levels towards the cause of human
rights in their country. [...] The ICC Sub-Committee, in essence, may be seeking to ensure
that the MNHRC and the Myanmar government are fulfilling roles as active promoters of
the international system of human rights protection.

The result of being determined a ‘B’ status is that the MNHRC is only an observing and
not a voting member of the Global Alliance of National Human Rights Institutions (GANHRI)
and only an ‘associate’ member of the Asia Pacific Forum on NHRIs (APF). A further
consequence is that ‘B’ status NHRIs are not given NHRI badges for the UN Human Rights

188 The Lower House is the House of Representatives (Pyithu Hluttaw) and the Upper House is the House of
Nationalities (Admyotha Hluttaw). Combined these form the Assembly of the Union (Pyidaungsu Hluttaw), more
commonly referred to as the Parliament.
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Council (HRC) and cannot take the floor under agenda items nor submit documentation
(GANHRI 2017). An exception with regard to the HRC is the Universal Periodic Review (UPR)
process for which also ‘B’ or ‘C’ status NHRIs can submit documentation, however, only ‘A’
status NHRIs will get a separate section in the summary of the information provided by
stakeholders and only ‘A’ status NHRIs can ‘intervene immediately after the State under review
during the adoption of the outcome of the review’ (UN Human Rights Council Resolution 16/21,
2011, paragraphs 9 and 13). With regard to the UN mechanism of the core human rights treaties to
which Myanmar is a State Party, such as the Committee on the Elimination of Discrimination
against Women (CEDAW Committee), Committee on the Rights of the Child (CRC Committee)
and the Committee on the Rights of Persons with Disabilities (CRPD Committee), there are no
such distinctions based on accreditation as GANHRI (2016: 11) affirms.

Section II: The MNHCR and the protection of human rights and criticisms heard by civil
society organisations

In this section the MNHRC’s protection record will be reviewed, including some criticism heard
from civil society. A complete display of the MNHRC’s protection record is outside the scope of
the paper and only some prominent and more recent examples will be brought forward while
making a genuine effort for a balanced overview by also bringing forward some positive
examples. The analysis is based on the MNHRC’s 2014 and 2015 annual reports, its official press
statements and other materials published on the website and in the government newspaper and
reports by the media, civil society organisation and the Special Rapporteur on Myanmar.

Land disputes

According to the MNHRC’s annual reports of 2014 and 2015 land issues make up more than half
of all the complaints received (MNHRC 2015a: 14—15; MNHRC 2016a: 19-20). When looking at
these annual reports it is not clear how much ability the MNHRC has, to do something for the
complainants, as often the outcome of the MNHRC’s recommendation is that the complainant
should resort to the judicial process or await the decision of the court (MNHRC 2016a: 21-23).
Advice to complainants to resort to the judicial process in Myanmar is not very helpful and will
most likely not lead to a fair outcome as the judiciary in Myanmar is still corrupt and inefficient as
was already pointed out in Section I above. Section 34 of the MNHRC Law 2014 gives the option
to ‘address the complaint through conciliation’ but with regard to land issues it does not seem to
be doing so.

Another indication that the MNHRC nor the Myanmar judiciary are the right avenues for people
with grievances regarding land confiscations and land disputes is that there are other mechanisms
available, such as the Central Committee on Confiscated Farmlands and Other Lands, which was
formed in early 2016 (Htoo Thant 2016) replacing a Parliamentary Land Investigation
Commission which operated from August 2012 (San Thein, Pyae Sone & Diepart 2017: 2). Also
the National Land Use Policy 2016 instituted a National Land Use Council as well as several
decentralised Land Use Committees. Notwithstanding the above, it still remains to be seen how
effective these mechanisms will be in addressing Myanmar’s huge land issues.

Conflicts in Kachin State and Shan State
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There are still ongoing internal armed conflicts in Myanmar’s border areas, most prominently
Kachin State and northern Shan State where the Myanmar army is conducting campaigns against
ethnic armed groups (EAGs) which have not signed the Nationwide Ceasefire Agreement (NCA)
such as the Kachin Independence Army (KIA), the Ta’ang National Liberation Army (TNLA),
Myanmar National Democratic Alliance Army (MNDAA, also: Kokang Army) and the Shan State
Progressive Party/Shan State Army - North (SSPP/SSA-N). This ongoing armed conflict has led
to a lot of civilian casualties and displacement as well as severe human rights abuses by the
Myanmar military against civilians, including alleged rape and torture (HRW 2012; BP, EM &
SEDF 2015: 15-16; TWO 2016). Another problem is the lack of humanitarian access, allegedly
blocked by the Myanmar army, to displaced communities (Al 2016).

As early as December 2011, four MNHRC members visited Kachin State where they interviewed
internally displaced persons as well as prisoners. Another visit was conducted in July 2012 during
which witnesses were interviewed regarding complaints on human rights violations. As a result
the MNHRC issued a statement on 14 August 2012 confirmed that ‘there were certain violations
of human rights of the populations of the villages by the armed groups’ and ‘strongly urged not to
violate human rights under any circumstances and to act in accordance with human rights
standards’ (MNHRC 2012b). The usage of the term ‘armed groups’ is curious as it makes it seem
the Myanmar army was not involved in human rights violations, while local and international
NGOs as well as the Special Rapporteur on Myanmar have reported otherwise (Quintana 2013: 9—
10). In the same statement the MNHRC confirmed that ‘the Tatmadaw [Myanmar army] arrested
and interrogated two villagers’ and, while not making comments on the interrogation of those
suspects for security reasons, recommended that ‘torture during the interrogation constitutes
violation of human rights and must be avoided” (MNHRC 2012b). In a later statement on 18
January 2013 the MNHRC also urged ‘that the question of humanitarian access to the conflict
victims and of how safe passage for humanitarian supplies could be guaranteed, be addressed as
an urgent matter in the peace dialogue’ (MNHRC 2013).

Burma Partnership criticised these two visits and subsequent statements and claimed the
MNHRC did not duly investigate allegations of war crimes or crimes against humanity committed
by the Myanmar Army, while human rights NGOs had evidence to support that (BP 2012: 8). The
MNHRC Chairman dismissed allegations of war crimes and crimes against humanity in an earlier
interview with the media and added that ‘the standard allegation is use of rape as a weapon of war,
but our mission was mainly concerned with the humanitarian aspects’ (Bernstein 2011).

On 27 February 2015 the MNHRC released a statement on the armed conflict in Laukkai
area, Shan State, between the Myanmar army and the Kokang Army/MNDAA. The MNHRC
noted ‘heavy casualties suffered in the combat area by the populace and combatants of both sides’
and urged that ‘both sides should take extra care not to inflict undue damage to the lives and
belongings of the populace’ as well as to avoid ‘activities detrimental to the efforts for supply of
humanitarian relief” (MNHRC 2015b). However, it does not seem the MNHRC has investigated
allegations of the Myanmar Army using civilians as human shields (RFA 2015) nor allegations of
shooting, killing and torture of at least 10 ethnic Kokang civilians by the Myanmar Army, which
was reported by the Shan Human Rights Foundation (SHRF 2015; Lawi Weng 2015).
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Rakhine/Arakan State and the Rohingya

One of the criticisms by the ICC SCA towards the MNHRC was that the MNHRC does not
interpret ‘its mandate in a broad, liberal and purposive manner, and promote and protect the
human rights of all, including the rights of Rohingya and other minority groups’. A prominent
example is the events in Ducheeratan/Du Chee Yar Tan village, Rakhine/Arakan State which took
place in January 2014. According to the UN High Commissioner for Human Rights, Navi Pillay,
her office ‘has received credible information that, on 9 January, eight Rohingya Muslim men were
attacked and killed in Du Chee Yar Tan village by local Rakhine’ and that:

[A] clash [followed] on 13 January in the same village in which a police sergeant was
captured and killed by the Rohingya villagers. Following this, on the same evening at least
40 Rohingya Muslim men, women and children were killed in Du Chee Yar Tan village by
police and local Rakhine. (UN News Centre 2014)

In response MNHRC formed an investigation team comprised of the MNHRC secretary and three
members who visited Sitwe and Maung Taw Township, Rakhine State and visited Ducheeratan
village tract from 30 January to 3 February 2014. In the MNHRC statement of 14 February 2014
it concluded that:

The news of the killing of 8 Bengalis and 40 Bengalis did not emerge in the Ducheeratan
village tract and it is therefore concluded that the said news is unverifiable and
unconfirmed (MNHRC 2014a)

In response the Special Rapporteur on Myanmar, Quintana, announced that ‘domestic
investigations have failed to satisfactorily address these serious allegations’ and if the
investigation did not improve ‘I will urge the UN Human Rights Council to work with the
government of Myanmar to establish a credible investigation’ (Lawi Weng 2014).

Another point is that the MNHRC refuses to use the term Rohingya or Rohingya Muslims
in its statements and refers to them as Bengalis which is in line with the Myanmar government’s
consistent policy to not recognise the Rohingya but to collectively refer to them as illegal Bengali
immigrants from Bangladesh which do not have right to Myanmar citizenship. This is in violation
of the Rohingya’s right to self-identification and there is convincing historical evidence that at
least a substantial number of Rohingya living in Myanmar are not Bangladeshi immigrants and do
not have Bangladeshi citizenship (De Lang 2017). As a result of this treatment by the Myanmar
authorities, which is not challenged by the MNHRC, the majority of Rohingya living in Myanmar
are rendered effectively stateless.

Prison visits

The MNHRC has made various prison visits throughout 2014-2016 which is in line with its
mandate under Section 43 of the 2014 MNHRC Law. In a presentation given by the MNHRC
Chairman in October 2016 during the 21t APF Annual Meeting in Bangkok, Thailand, the
Chairman stated that ‘[t]he most common problem of the prisons was overcrowdedness’ and that
the MNRHC ‘recommended to the authorities to take necessary measures to redress the problem’.
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According to the MNHRC Chairman, the Ministry of Home Affairs took the recommendation into
serious consideration and would take appropriate action. He added that ‘[t]his is the first time that
the Commission has ever been responded positively by the authorities on such a serious
matter’ (MNHRC 2016b: 12—-13).

Letpadaung mine protest

During a protest on 22 December 2014 against the Letpadaung mine the police opened fire on
demonstrators resulting in the death of Daw Khin Win, a 56 year old lady and injuring at least 10
others (Irrawaddy 2015). The MNHRC announced on 31 December 2014 that three MNHRC
commissioners went to investigate the incident (MNHRC 2014b) and on 14 January 2015 the
MNHRC published a detailed press release on the results of their investigation in which it
concluded that ‘[t]he death of Daw Khin Win by gunshot can be construed as an infringement of
her right[...] [to life] as stated under Article 3 [of the Universal Declaration of Human Rights]’ and
that the manslaughter case which was filed at the Salingyi police station ‘should be further
pursued according to law’. The MNHRC also concluded that there was a ‘dereliction in the
supervision of the implementation of the [Security] Plan’ by the Sagaing Region Police Force and
the ‘responsible personnel of the [m]onitoring body should be investigated and due action [sic]
taken against them’ (MNHRC 2015c¢). While the MNHRC’s detailed report and recommendations
are commendable, there have been no arrests or further investigations into the death of Daw Khin
Win according to a news report by Frontier Myanmar (Vani Sathisan 2016).

Killing of Ja Seng Ing and conviction of her father for submitting a complaint about his
daughter’s death to the MNHRC

On 13 September 2012, Ja Seng Ing, a 14 year old girl, was killed in Sut Ngai Yang village in
Kachin State. A month later her father, Brang Shawng, sent a complaint letter to the MNHRC
alleging that his daughter was shot and killed by Myanmar army soldiers (Fortify Rights 2015).
Surprisingly, in March 2013 a legal case was initiated by the Myanmar army against Brang
Shawng under Article 211 of the Myanmar Penal Code for making ‘false charges’. The evidence
used against Brang Shawng was an internal Myanmar army investigation which claimed Ja Seng
Ing died because of a landmine set by the Kachin Independence Army (Fortify Rights 2015).
Brang Shwang was found guilty and given the choice between paying a 50,000 kyat fine ($50
USD) or serving a six-month prison term, of which he chose the former. It was also reported by
Fortify Rights (2015) that:

Brang Shawng’s lawyer, Ywet Nu Aung, reported that armed Myanmar Army soldiers
have attempted to intimidate her outside of the Hpakant Township courthouse. Moreover,
the MNHRC denied Ywet Nu Aung assistance in the case—MNHRC staff escorted her
from their offices in Yangon in August 2013 when she attempted to raise concerns about
the case.

After ten Kachin community-based organisations (CBOs) and Fortify Rights, an
international non-governmental organisation (INGO) conducted independent investigations into Ja
Seng Ing’s death, they concluded that Ja Seng Ing ‘died as a result of injuries sustained when
Myanmar Army soldiers shot her’ (Fortify Rights 2015). A detailed report including eyewitness
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testimonies was published in December 2014 by the ten Kachin CBOs entitled ‘Who Killed Ja
Seng Ing’ (Ja Seng Ing Truth Finding Committee 2014). According to BP, EM and SEDF (2015:
24):

Not only did the MNHRC fail to investigate this human rights complaint, they failed to
protect the complainant, which resulted in criminal prosecution.

Ko Par Gyi case - inability to act in a case involving the military

In October 2014, a journalist, Aung Kyaw Naing, also known as Ko Par Gyi, was shot and killed
while under military custody in Kyaikmayaw Township, Mon State. He was initially arrested a
month earlier on suspicions of belonging to the Democratic Karen Benevolent Army (DKBA)
while in reality he was a journalist covering the violent clashes between the DKBA and the
Myanmar army (Mizzima 2016; Regan & Stout 2014). The MNHRC investigated the case and
released a detailed inquiry report on 2 December 2014, recommending that the Myanmar Police
Force should investigate the case ‘to the very end’ and ensure the case is prosecuted in judicial
proceedings (MNHRC 2014c). With regard to the judicial proceedings the MNHRC (2014c)
explicitly recommended that ‘this case should be tried in a civil court’.

Despite these recommendations, it was made public in May 2015 by the Myanmar military
that on 27 November 2014 two soldiers who were tried in secret for culpable homicide in a
military court were acquitted (Mizzima 2016). When the MNHRC was asked if it would take any
further steps, Commissioner Nyut Swe responded:

The Commission has issued two statements on that matter and all our findings have been
reflected in those statements. [...] Therefore, we have nothing more to comment. (Artan
Mustafa 2015)

Ma San Kay Khaing and Ma Tha Zin case - failure to act in the interest of the victims

In September 2016 a terrible story unfolded in the Myanmar media. Two girls Ma San Kay
Khaing and Ma Tha Zin, respectively 17 and 16 years of age, were discovered to have worked,
practically as slaves, for five years for a family of tailors in Yangon. According to Swe Win (2016)
‘the girls were hidden and kept to work in the tailor shop or in the employer’s eight-floor
apartment’ and ‘they were subject to horrible daily abuse, such as beating, cuts with scissors and
burns inflicted on the skin with cigarette buts [sic] and lighters’.

The Myanmar Now reporter, Swe Win, alerted the police, but because they did not take
action, he alerted the MNHRC. The MNHRC then asked the police to open an investigation which
they did. The police report ‘advised legal proceedings against the employer and members of his
household, if the victims’ parents filed an official criminal complaint’ (Swe Win 2016). This
consent from the parents was important because otherwise the police were not allowed to question
the girls and inspect their bodies for physical abuse.

In a meeting at the MNHRC office in Yangon, in the presence of reporter Swe Win, the
MNHRC Commissioner, Zaw Win, discouraged the family of the victims from filing this
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complaint and advised them to negotiate with the employer and accept compensation. The tailor
shop owners were quick to make an offer of 4 million Kyat ($3000) and 1 million Kyat ($750) for
the two girls respectively. An extremely low amount considering it was also supposed to include
the girls’ unpaid salary for at least three years. The victims’ illiterate parents, not supported by
legal counsel, accepted the compensation deal (Swe Win 2016). In a press conference on 20
September 2016, Zaw Win stated:

The deal was done with the consent of both parties, the employer and the parents of the
abused maids. What we did was just organizing their meeting at our office out of kindness
since the family members of the girls would be in great trouble if they have to come to
Yangon for court trials (Swe Win 2016).

Swe Win (2016) spoke to a lawyer who informed him that according to the law these types
of crimes against minors must be brought before a court: ‘This case cannot be settled in such a
way. The offenders for this kind of crime cannot even be given bail’. Understandably, many
agreed and the Ministry of Social Welfare, Relief and Resettlement filed a lawsuit against the
perpetrators under Section 66(d) of the Myanmar Child Protection Law and also the Anti-Human
Trafficking Unit of the police filed charges for trafficking and abusing the girls (RFA 2016).
Prominent lawyer and legal activist Robert San Aung called the MNHRC’s action ‘criminal
concealment’ and ‘obstruction of justice’ and claimed he would file charges against the MNHRC
members involved (RFA 2016). On 6 October 2016, four members of the MNHRC, U Zaw Win,
U Nyan Zaw, Dr. Daw Than Nwe and Daw Mya Mya, resigned but both the Myanmar Now
reporter Swe Win and lawyer Robert San Aung do not believe that should be the end of it and
would like to see accountability of the members who resigned (Shoon Naing 2016).

Letters from the MNHRC to the NHRCT

On 5 November 2015, the MNHRC announced they sent letters to the National Human Rights
Commission of Thailand (NHRCT) and the Myanmar Ministry of Foreign Affairs, with regard to
a case of two Myanmar nationals of 15 and 16 years old who were arrested by the Thai police in
Ranong on the suspicion of murdering an 18 years old Thai student on 28 September 2015. In the
letter they requested the NHRCT to contact the Thai authorities to request them to ensure their
human rights, including their rights as juveniles, are respected and they receive access to health
service and legal counsel (MNHRC 2015d). According to Bangkok Post reporter Wongsamuth
(2015) the two suspects were released but four other migrant workers were arrested and they were
receiving legal counsel and were also visited by Myanmar Embassy staff.

A month later, on 28 December 2015, the Chairperson of the MNHRC publicly sent a
letter to the Chairperson of the NHRCT on another case of two Myanmar migrant workers who
were sentenced to death in Kos Moi District Court on 24 December 2015 for the murder of two
British citizens on the island of Koh Tao in Thailand. In the statement the MNHRC refers to
rumours that there were no eye witnesses, the forensic medical examinations did not yield
substantial results and that torture was inflicted by the police during the interrogation. The
MNHRC concluded the statement requesting the NHRCT to ensure that their rights are respected
including equal protection of the law without discrimination and the enjoyment of their right to
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life (MNHRC 2015e). The case is now under the Thai Appellate Court and the defence attorneys
had until 23 May 2017 to submit the defendants’ final appeal (Coconuts Yangon 2017).

Conclusion

The above analysis of some of the MNHRC’s practical protection work shows that, apart from a
few positive examples, its protection record is not up to standards. There is surely a very high
caseload which can be partly to blame for the MNHRC not being able to address each individual
case in detail and pursue it to the very end. However, it seems that in some of the above cases
there is also a certain unwillingness or inability to pry too much into the Myanmar government’s,
especially the military’s, sphere of operations and control. It was recommended by the Special
Rapporteur on Myanmar, Yanghee Lee, in her report to the UN General Assembly:

She urges the Commission to act as an independent and objective human rights advocate
and not to shy away from issues deemed sensitive to the Government. (Yanghee Lee 2016:
4)

There have also been big blunders which could have been avoided such as the failure to
protect a complainant from arrest after he alleged that the military shot his daughter and failing to
protect the rights of two underage victims of physical abuse and forced labour. It is also alarming
to hear from the MNHRC Chairman at the APF meeting in October 2016 with regard to
recommendations he made to the military-controlled Ministry of Home Affairs on
overcrowdedness of prisons that this was the first time the authorities ‘ever’ responded on such a
serious matter.

It is understandable that the MNHRC does not have the power to enforce its
recommendations, but what it could do is employ its diplomatic skills, ability to engage several
branches of the executive government and persuasive reasoning to convince the authorities to
follow its advice. It has certainly shown its diplomatic skills when looking at the letters sent to the
NHRI of neighbouring Thailand on individual cases.

Section III: The MNHCR’s human rights promotional activities and engagement with the
UN

This section will discuss the various human rights promotional and educational activities and
engagement with UN agencies and mechanisms which the MNHRC has undertaken.

Human rights promotion and education

Throughout 2014-2016 the MNHRC held several seminars, trainings and workshops, such as, in
March 2014 a seminar on the Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (CAT) 1984; in August 2014 a training workshop on the
International Convention on the Elimination of all forms of Racial Discrimination (ICERD) 1965;
and in March 2015 a workshop was held on a draft law to prevent violence against women.
Participants included Parliament members, several government ministries, representatives from
the offices of the Chief Justice and Attorney General and civil society organisations. (MNHRC
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2015a: 31-36; MNHRC 2016a: 14—15). Furthermore, in June 2016, the MNHRC organised a two-
day workshop in Nay Pyi Taw on minority rights in collaboration with the OHCHR. It was
attended by parliamentarians, representatives from regional governments, ministries and
international experts on human rights (MNA 2016a).

A prominent training workshop was also held on the Universal Periodic Review (UPR), in
which Parliamentarians, government officials and civil society representatives participated, in
preparation for Myanmar’s then upcoming 2015 UPR (MNHRC 2015a: 37). After Myanmar’s
UPR, in August 2016, a follow-up workshop on how to implement the UPR recommendations,
was organised by the MNHRC in collaboration with the Lutheran World Foundation (LWF).
Participants included high-level representatives of almost all the ministries, including those of
Defence and Home Affairs, several civil society organisations, OHCHR staft and some diplomats
(LWF 2016).

In April and September 2015, two important workshops were organised by the MNHRC
and UN Women on ‘UN Security Council Resolution 1325 (UNSCR 1325) on Women, Peace and
Security and Related Resolutions’ (MNHRC 2015f; MNHRC 2015g). Attendees included several
government representatives, including the military, the judiciary, parliamentarians and academics.
NGOs were notably absent. After each meeting an outcome statement was published with
important recommendations on women’s empowerment, promoting women in leadership and
governance, quotas for women, raising awareness on gender-sensitivity and gender-based violence
and the adoption of a law on the prevention of violence against women and girls (MNHRC 2015f;
MNHRC 2015g). The MNHRC and UN Women also organised a workshop on Gender and
Security for Upper Officials in December 2015 with participants from the Myanmar Police Force,
including the Chief of Police, General Administration Department, Bureau of Special
Investigation, Prison Department, Fire Services Department and the Department of Social Welfare
(MNHRC 2016a: 15).

Starting in 2015 the MNHRC also gave human rights talks, workshops and lectures for
officers and staff of Union level ministries and organisations, including military officers, in Nay
Pyi Taw (MNHRC 2016a: 15-16). The MNHRC also organised training workshops at the State
and Region, District and Township levels with the aim to disseminate knowledge of human rights
to lower-ra